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Filed Dec 21 1950 Joseph W. Stewart, Clerk 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,863 

JOHN HANCOCK MUTUAL LIFE INSURANCE 
COMPANY, Petitioner 


vs. 

NATIONAL LABOR RELATIONS BOARD, 

Respondent. 

Petition for Review of and to Have Set Aside an Order 
of National Labor Relations Board. 

Now comes the John Hancock Mutual Life Insurance 
Company, Petitioner, by its attorneys, and petitions this 
Honorable Court to review and set aside a final order of 
the National Labor Relations Board, Respondent, dated 
November 17, 1950, by which petitioner is aggrieved, and 
respectfully shows to the Court as follows: 

1. Petitioner is a corporation organized and existing 
under the laws of the Commonwealth of Massachusetts and 
has its principal or home office in the City of Boston in 
said Commonwealth. It is engaged, and continuously since 
1862 has been engaged, in the business of selling various 
types of life insurance and now conducts such business 
throughout the United States and elsewhere. 

2. Jurisdiction over this proceeding is conferred upon 
this Court by the provisions of Section 10, subsection (f) 
of the Labor Management Relations Act, 1947, 61 Stat. 148, 
29 U. S. C. A. 160(f), which statute is hereinafter referred 
to as the Act. 
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3. On February S, 1949, Samuel Kohen filed witty the 
Regional Director, Second Region, of Respondent in New 
York City, a charge that Petitioner was engaging in utyfair 
labor practices within the meaning of Section 8(a), sub¬ 
sections (1) and (4) of the Act. On March 31, 1949, an 
amended charge was filed by said Samuel Kohen in the 
same office of Respondent alleging that Petitioner was en¬ 
gaged in unfair labor practices within the meaning of Sec¬ 
tion 8(a), subsections (1), (3) and (4) of the Act. 

4. On January 3, 1950, the General Counsel of Re¬ 
spondent issued a complaint against Petitioner alleging 
that Petitioner had committed and was committing unfair 
labor practices affecting commerce within the meaning of 
Section 8(a), subsections (1), (3) and (4), and Sections 2, 
subsections (6) and (7), of the Act. The complaint alleged, 
in substance, that on or about February 12, 1949, peti¬ 
tioner refused to hire said Samuel Kohen as an insurance 
agent for the reason that he joined or assisted Insurance 
Supervisor’s Union No. 24221, AFL, or engaged in Other 
concerted activities for the purpose of collective bargain¬ 
ing or other mutual aid or protection and for the further 
reason that he gave testimony under the Act. 

5. In due time the Petitioner filed its answer to said 
complaint admitting the allegations thereof regarding the 
nature of Petitioner’s business, that it refused to hire 
said Samuel Kohen as an agent and that Petitioner is en¬ 
gaged in commerce within the meaning of the Act, but 
denying each and every of the allegations that Petitioner 
had committed or was commiting unfair labor practices 
within the meaning of the Act. In its said answer Peti¬ 
tioner also alleged, as a separate defense, (i) that on {Feb¬ 
ruary 12, 1949, it terminated the services of said Samuel 
Kohen as an Assistant District Manager of Petitioner be¬ 
cause of his unfitness, inaptitude and inability to discharge 
his duties; (ii) that New York law requires an agent 1}o be 
licensed and no license will be issued unless the insurance 



company files with the Department of Insurance a certifi¬ 
cate that it is willing to accept responsibility for the acts 
and doings of the agent; (iii) that Petitioner was unwilling 
to make such a certificate with respect to said Samuel 
Kohen; and (iv) that Petitioner’s unwillingness to engage 
said Samuel Kohen as an agent was due solely to his 
demonstrated unsuitability to be an agent. 

6. Pursuant to notice, a hearing was held on January 
24, 25, 26 and 31, 1950, in New York City, before a Trial 
Examiner designated by Respondent. On April 19, 1950, 
the Trial Examiner issued an Intermediate Report and 
Recommended Order in which he concluded, (i) that In¬ 
surance Supervisors Union No. 24221 is not a labor organ¬ 
ization within the meaning of the Act; (ii) that Petition¬ 
er’s refusal to hire Kohen was not a violation of Section 
8(a), subsection (3) of the Act, inasmuch as the Union 
was not a labor organization and therefore it could not be 
found that Petitioner refused to hire Kohen in order to 
discourage membership in a labor organization; (iii) that 
Petitioner had engaged in an unfair labor practice within 
the meaning of Section 8(a), subsection (4) of the Act, by 
discriminating in regard to the hire of said Samuel Kohen 
because he gave testimony under the Act and had engaged 
in an unfair labor practice within the meaning of Section 
8(a), subsection (1) of the Act by interfering with, re¬ 
straining and coercing Petitioner’s employees in the exer¬ 
cise of the rights guaranteed in Section 7 of the Act; and 
recommended that the Board order Petitioner to cease 
and desist from discriminating in regard to the hire and 
tenure of employment of any employee because he has filed 
charges or given testimony under the Act or in any other 
manner interfering with the rights of employees to file and 
prosecute charges and to give testimony under the Act and 
that Petitioner be ordered to take certain affirmative 
action. 




7. On April 19,1950, Respondent issued an order trans¬ 
ferring said case to and continuing it before Respondent. 

8. Thereafter and in due time, Petitioner servetd and 
filed with Respondent its written exceptions to the Inter¬ 
mediate Report and Recommended Order of the Trial 
Examiner, by which it excepted to his failure to make 
certain findings and challenged the propriety and legality 
of those of the Trial Examiner’s findings, rulings, conclu¬ 
sions and recommendations which were adverse to Peti¬ 


tioner. 

9. Petitioner requested permission to present oral argu¬ 
ments in support of its aforesaid exceptions, but tjie re¬ 
quest was denied by Respondent. On November 17. 1950, 
Respondent issued its Decision and Order hereinbefore re¬ 
ferred to, which was concurred in by Chairman Paul M. 
Herzog and Board Members John M. Houston, Abq Mur¬ 
dock and Paul L. Styles and was dissented from by Board 
Member James J. Reynolds, Jr.. Said decision and order 
of Respondent was served upon Petitioner on November 
20, 1950. By the terms of said Decision and Order Re¬ 
spondent found that on February 12, 1949, Petitioner re¬ 
fused to employ Kohen as an agent because he had testified 
before the National Labor Relations Board at a timq when 
he was in the hire of Petitioner as an Assistant District 
Manager and that such refusal to employ him constituted 
an unfair labor practice within the meaning of Section 
8(a), subsection (4) of the Act, but dismissed the complaint 
to the extent that it charged a violation of the terms of 
Section 8(a), subsection (3) of the Act. In its ord^r Re¬ 
spondent adopted substantially the recommended or^er of 
the Trial Examiner. 

10. The points upon which Petitioner intends tq rely 
are as follows: 

(a) The findings of fact upon which Respondent based 
its order are erroneous because they are contrary i;o the 
evidence in the record considered as a whole and are un- 
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lawful because they are not supported by substantial evi¬ 
dence upon the record considered as a whole. 

(b) The conclusions of law upon which the order is 
based are contrary to law because they are based upon 
erroneous findings of fact and upon an interpretation of 
Section 8(a), subsection (4) of the Act which is unlawful 
and in excess of statutory jurisdiction and authority. 

(c) The order is arbitrary and capricious, constitutes 
an abuse of discretion and exceeds the powers vested in 
Respondent by law. 

(d) Said order is invalid because Respondent failed 
and refused to find that Petitioner had not engaged in acts 
constituting an unfair labor practice within the meaning 
of the Act and failed and refused to conclude that the com¬ 
plaint should be dismissed in its entirety. 

WHEREFORE, THE PREMISES CONSIDERED, 
PETITIONER PRAYS: 

1. That a certified copy hereof be forthwith served upon 
Respondent and that Respondent be required, in conformity 
with law, to certify to this Court a transcript of the record 
in the proceedings wherein said order was entered, includ¬ 
ing the pleadings, testimony, evidence, exhibits introduced, 
Intermediate Report and Recommended Order of the Trial 
Examiner, Exceptions to the Intermediate Report and 
Recommended Order of the Trial Examiner, and the Find¬ 
ings, Conclusions, Decision and Order of Respondent. 

2. That said Proceedings, Findings, Conclusions, De¬ 
cision and Order be reviewed by this Court; that said 
Order be set aside, vacated and annulled in its entirety; 
and that Respondent be ordered to dismiss the Complaint 
against Petitioner. 

3. If the next preceding prayer for relief is denied, 
then, in that event, that this Court modify said Order of 
Respondent by setting aside, vacating and annulling the 
parts thereof which are erroneous and unlawful. 
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4. That this Court exercise its jurisdiction and grant 
to Petitioner such other and further relief in the premises 
as the rights and equities of the cause may require and 
may seem just and proper to this Court. 

/s/ Arthur P. Drury 
Arthur P. Drury 
/s/ John M. Lynham 
John M. Lynham 
/s/ John E. Powell 
John E. Powell 

Attorneys for Petitioner 
1341 G Street, N. W. 
Washington 5, D. C. 

Of Counsel: 

George W. Riley 
115 Broadway 
New York 6, New York 

449 Form NLRB-501 (12-48) 

GC Ex. 1A 

Budget Bureau No. 64-1^001.1 
Approval Expires Nov. 30j 1949 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Charge Against Employer 

IMPORTANT—READ CAREFULLY 
Where a charge is filed by a labor organization, pr an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the changing 
party and any national or international labor organisation 
of which it is an affiliate or constituent unit have complied 
with Section 9 (f), (g), and (h) of the National Labor 
Relations Act. 
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Instructions: File an original and 4 copies of this 
charge with the NLRB Regional Director for the region 
in which the alleged unfair labor practice occurred or is 
occurring. 

Do not write in this space 

Case No. 2CA620 

Date filed 2/8/49 

1. Employer against whom charge is brought 

Name of Employer John Hancock Mutual Life Insur¬ 
ance Co. 

Address of Establishment (Street and No., City, Zone 
and State) 2449 Morris Ave., Bronx, N. Y. 

No. of workers employed 55 

Nature of Employer’s Business Life Insurance 

The above-named employer has engaged in and is en¬ 
gaging in unfair labor practices within the meaning of 
Section 8(a) subsections (1) and (4) of the National Labor 
Relations Act, and these unfair labor practices are unfair 
labor practices affecting commerce within the meaning of 
the act. 

2. Basis of the Charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, etc. If more 
space is required, attach additional sheets) 

In that the above named employer has advised Samuel 
Kohen on January 27,1949 that his services will terminate 
as of Feb. 12,1949. He is being discharged because of his 
testimonv given before the National Labor Relations Board 
in Cases No. 2-CA-144, 2-C-7035, 2-R-7772. 

3. Full name of labor organization, including local name 
and number, or person filing charge Samuel Kohen 

4. Address (Street and No., City, Zone, and State) 
250 E. Gunhill Road, Bronx 67, N. Y. 

Telephone No. OL 4-8662. 

7. Declaration 

I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 


By /s/ Samuel Kohen 
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NC N Cohen 
Feb. 8, 1949 

Wilfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 80) 

454 GC Ex. 1C 

• • • • 

Form NLRB-501 (12-48) i 

Budget Bureau No. 64-R()01.1 
Approval Expires Nov. 30, 1949 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

First Amended Charge Against Employer 
Important—Read Carefully 

Where a charge is filed by a labor organization, ot an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with Section 9 (f), (g), and (h) of the National Labor Re¬ 
lations Act. 

Instructions: File an original and 4 copies of this charge 
with the NLRB Regional Director for the region in which 
the alleged unfair labor practice occurred or is occurring. 
Do not write in this space 
Case No. 2-CA-620 
Date filed 3/31/49 

1. Employer Against Whom Charge Is Brought 
Name of Employer John Hancock Mutual Life Insur¬ 
ance Co. 

Address of Establishment (Street and No., City, Zone 
and State) 2449 Morris Ave., Bronx, N. Y. 

No. of Workers Employed 55 

Nature of Employer’s Business Life Insurance 
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The above-named employer has engaged in and is en¬ 
gaging in unfair labor practices within the meaning of 
Section 8(a) and subsections (1) and (3) and (4) of the 
National Labor Relations Act, and these unfair labor prac¬ 
tices are unfair labor practices affecting commerce within 
the meaning of the act. 

2. Basis of the Charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, etc. If more 
space is required, attach additional sheets) 

On February 12, 1949, the above-named Employer dis- 
criminatorily discharged Samuel Kohen because of his 
testimony given before the National Labor Relations 
Board. 

Since February 12, 1949, the Employer has consistently 
refused to rehire Samuel Kohen in a non-supervisory ca¬ 
pacity as insurance agent because of his testimony given 
before the National Labor Relations Board and because 
of his membership in the National Federation of Insur¬ 
ance Agents Council and other labor organizations of his 
own choosing. 

By the acts set forth in the paragraph above, and by 
other acts and conduct the Employer by its officers, 
agents, and employees interfered with, restrained, and 
coerced this employee in the exercise of his rights guar- 
anted in Section 7 of the Act. 

3. Full name of labor organization, including local 
name and number, or person filing charge Samuel Kohen 

4. Address (Street and No., City, Zone, and State) 
250 East Gunhill Road, Bronx 67, N. Y. 

Telephone No. OL 4-8662 

7. DECLARATION 

I declare that I have read the above charge and that 
the statements therein are true to the best of my knowl¬ 
edge and belief. 

By /s/ Samuel Kohen 
Samuel Kohen 
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Wilfully false statements on this charge can be pun¬ 
ished by fine and imprisonment (U- S. Code, Title 18, 
Section 80) 

• * • * 

459 GC Ex. 1(d) 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATION 

BOARD 

Second Region 
In the Matter of 

JOHN HANCOCK MUTUAL LIFE INSURANCE 

COMPANY 
and 

SAMUEL KOHEN, an individual 
Case No. 2-CA-620 

Notice of Hearing 

Please Take Notice that on the 24th day of January, 
1950, at 10:00 a.m., in the Hearing Room, on the 24th 
floor, 2 Park Avenue, New York, New York, a hearing 'mil 
be conducted before a duly designated Trial Examiner of 
the National Labor Relations Board on the allegations set 
forth in the Complaint attached hereto, at which time and 
place you will have the right to appear in person, or other¬ 
wise, and give testimony. 

A copy of the Charge and First Amended Charge upon 
which the Complaint is based is attached hereto. 

You are further notified that, pursuant to section 203.20 
of the Board’s Rules and Regulations, you shall file with 
the undersigned Regional Director, acting in this matter 
as agent of the National Labor Relations Board, an an¬ 
swer to the said Complaint within ten (10) days from the 
service thereof and that unless you do so all of the alle- 


S 
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gations in the Complaint shall be deemed to be admitted 
to be true and may be so found by the Board. 

In Witness Whereof the General Counsel of the National 
Labor Relations Board, on behalf of the Board, has caused 
this Complaint and Notice of Hearing to be signed by the 
Regional Director for the Second Region on this 3rd day 
of January, 1950. 

/s/ Charles T. Douds 

Regional Director, 

National Labor Relations 
Board, 

2 Park Avenue 

New York 16, New York 

* • • * 

460 Complaint 

It having been charged by Samuel Kohen, 250 
East Gunhill Road, New York, New York, that John Han¬ 
cock Mutual Life Insurance Company, Boston, Massachu¬ 
setts, hereinafter referred to as Respondent, has engaged 
in and is now engaging in certain unfair labor practices 
affecting commerce, as set forth and defined in the National 
Labor Relations Act, as amended, 61 Stat. 136, 29 U.S.C., 
Supp. I, Sec. 151, et seq., hereinafter referred to as the 
Act, the General Counsel of the National Labor Relations 
Board, on behalf of the Board, by the Regional Director 
for the Second Region, designated by the Board’s Rules 
and Regulations—Series 5, as amended, Section 203.15, 
hereby issues this Complaint and alleges as follows: 

1. A copy of the Charge in this proceeding was duly 
served upon Respondent on February 11, 1949. 

2. A copy of the First Amended Charge was duly 
served upon Respondent on April 4, 1949. 

3. Respondent is and has been since April 21, 1862 
a corporation duly organized under and existing by virtue 
of the laws of the Commonwealth of Massachusetts. 
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4. At all times herein mentioned, Respondent has piain- 
tained its principal or home office in Boston, Massachusetts, 
and more than 200 district offices and approximately 50 
general agents in various cities of almost all the states of 
the United States, District of Columbia and Hawaii, in¬ 
cluding a district office located at 2449 Morris Ave- 

461 nue, in the City of New York, County of Bronx, 
State of New York, and is now and has been con¬ 
tinuously engaged in insuring the lives of its policy pold¬ 
ers on the mutual insurance plan and in investing its . 
funds. 

5. On December 31, 1948, Respondent had more than 
eight million policies in force, with a total face amount 
of more than $6,000,000, and its policy holders, who re¬ 
sided in all the states of the United States and in many 
foreign countries, numbered approximately eight million. 

6. On December 31, 1948, Respondent’s assets, consist¬ 
ing in part of cash, bonds of the United States Government 
and its political subdivisions, railroad equipment bonds, 
public utility bonds, industrial bonds, stocks, notes secured 
by mortgages on real estate, real estate and premium notes 
and loans to policy holders, amounted to more than $2,000,- 
000,000 in value. 

7. During the year 1948, Respondent had available 
funds amounting to more than $161,500,000 in value, and 
it invested daily an average of approximately $466,000 or 
more. 

8. Respondent is engaged in commerce within the niean- 
ing of the Act. 

9. Insurance Supervisors Union No. 24221, AFL, fwith 
offices at 250 East Gunhill Road, New York, New York, 
hereinafter referred to as the Union, was and is a labor 
organization within the meaning of Section 2(5) of the 
Act. 

10. Respondent, by its officers, representatives and 
agents, did on or about February 12, 1949 refuse to hire 
Samuel Kohen as an insurance agent. 
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11. Respondent has, since the date of refusal to hire 
said Samuel Kohen, failed to, refused to and continues to 
refuse to hire said employee as an insurance agent. 

12. Respondent did refuse to hire and continues to re¬ 
fuse to hire the employee named above in paragraph 10 
for the reason that he joined or assisted the Union, or 
engaged in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection 
and for the further reason that he gave testimony under 

the Act. 

462 13. By the acts described above in paragraphs 

10, 11 and 12, Respondent did discriminate and is 
discriminating in regard to the hire or tenure or terms 
or conditions of employment of the employee named above 
in paragraph 10, thereby discouraging membership in the 
Union or any other labor organization, and Respondent 
thereby did engage in and is engaging in unfair labor 
practices within the meaning of Section 8(a)(3) of the 
Act. 

14. By the acts described above in paragraphs 10, 11 
and 12, Respondent did discriminate and is discriminating 
in regard to the hire or tenure or terms or conditions of 
employment of the employee named above in paragraph 
10, and Respondent thereby did engage in and is engag¬ 
ing in unfair labor practices within the meaning of Sec¬ 
tion 8(a)(4) of the Act. 

15. By the acts described above in paragraphs 10, 
11 and 12, and by each of said acts, Respondent did in¬ 
terfere with, restrain and coerce, and is interfering with, 
restraining and coercing, its employees in the exercise 
of the rights guaranteed in Section 7 of the Act, and 
thereby did engage in and is engaging in unfair labor 
practices within the meaning of Section 8(a)(1) of the 
Act. 

16. The activities of Respondent, described above in 
paragraphs 10, 11 and 12, occurring in connection with 
the operations of Respondent, described above in para- 
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graphs 3, 4, 5, 6, 7 and 8, have a close, intimate aijd sub¬ 
stantial relation to trade, traffic and commerce among 
the several states and in foreign countries and tend to 
lead to labor disputes burdening and obstructing com¬ 
merce and the free flow of commerce. 

17. The activities of Respondent, described abovp, con¬ 
stitute unfair labor practices affecting commerce within 
the meaning of Section 8(a)(1), (3) and (4) and Section 
2(6) and (7) of the Act. 

WHEREFORE, the General Counsel of the National 
Labor Relations Board, on behalf of the Board, by the 
Regional Director for the Second Region, on this 3rd day 
of January, 1950, issues this Complaint against John Han¬ 
cock Mutual Life Insurance Company, respondent herein. 

/s/ Charles T. Douds 
Charles T. Douds 
Regional Director, 

National Labor Relations 
Board, 

2 Park Avenue 

New York 16, New York 


GC Ex 1(f) 


Answer of the Above Named John Hancock MutudJ, Life 
Insurance Company to Complaint Issued January c', 1950 

As and for its answer to the complaint in the above, 
issued and dated the 3rd day of January, 1950, JOHN 
HANCOCK MUTUAL LIFE INSURANCE COMPANY, 
by OELAND & KUHN, its attorneys, of 115 Broadway, 
New York 6, N. Y., alleges as follows: 

I. It files a general denial to each and every pertinent 
allegation in the said complaint, except as a pariieular 
allegation thereof may be hereinafter specifically admitted. 

II. It denies the allegations of paragraphs “1” and 
“2” of said complaint, except admits that copies of two 
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several paper writings, attached to said complaint but not 
specifically incorporated therein, were sent to the said in¬ 
surer on or about February 11, 1949 and April 4, 1949, 
respectively. 

III. The insurer admits the allegations of paragraphs 
“3”, “4”, “5”, “6”, “7” and “8” respectively. 

IV. The insurer denies so much of the allegations of 
paragraphs “10” and “11” of the complaint re- 

476 spectively as alleges that Samuel Kohen is an em¬ 
ployee, but admits it refused to hire him as an 

agent. 

VI. The insurer denies the allegations of paragraphs 
“12”, “13”, “14”, “15”, “16” and “17” respectively, 
except admits so much of paragraph “12” as alleges that 
the respondent did refuse to hire, and continued to refuse 
to hire, one Samuel Kohen. 

AS A SEPARATE AND COMPLETE DEFENSE TO 
EACH AND EVERY ALLEGATION OF THE SAID 
COMPLAINT, AND TO THE WHOLE THEREOF, THE 
RESPONDENT INSURER ALLEGES AS FOLLOWS: 

VII. That heretofore and on or about February 12, 
1949, the respondent company terminated the services of 
Samuel Kohen as Assistant District Manager, for cause 
in that the said Samuel Kohen had shown unfitness, in¬ 
aptitude and inability to discharge such duties as per¬ 
tained to the office, and had failed to supervise properly 
the daily business activities and efforts of subordinates 
working under him, who were life insurance agents of the 
respondent. 

VIII. That it is a requirement of the laws of the 
State of New York that any life insurance agent must 
be licensed; that it is a requirement of the licensing pro¬ 
visions enacted in and by Article VI of the New York 
Insurance Law, being Chapter 28 of the Consolidated 
Laws of the State of New York, that no license to be 
an agent of a life insurer will be granted in the absence 
of the said life insurer filing with the Department of 
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Insurance a certificate that it is willing to accept re¬ 
sponsibility for his acts and doing in dealing with 
any member of the public whom he may solicit as a 
prospective applicant for life insurance with that 
company. 

477 IX. That the respondent company has long prior 
to the month of February 1949, and constantly 
thereafter, been unwilling, and continues to be unwilling, 
to certify to the New York State Department of Insur¬ 
ance, or to any official of that character, its willingness 
to accept financial and other responsibility for the acts 
and doing of the said Samuel Kohen as one of its agents, 
and the respondent has refused to apply to the New York 
State Department of Insurance for a licensing of him as 
one of its soliciting agents. 

X. That respondent’s unwillingness to enter intd con¬ 
tract relations with or employ the said Samuel I^ohen 
as one of its insurance agents is entirely due to his dem¬ 
onstrated unsuitability to be such insurance agent, and 
to no other reason or cause. 

WHEREFORE the respondent, John Hancock Mutual 
Life Insurance Company, prays that the complaint here¬ 
inbefore described, and above captioned, may be dismissed 
on the merits, and for such other and further relief as 
shall be proper. 

DATED, New York City, 

January 10, 1950. 

John Hancock Mutual Life 
Insurance Company 
an insurance company of the 
Commonwealth of 
Massachusetts 
by Oeland & Kuhn 
its attorneys 
115 Broadway 
New York 6, N. Y. 

• • • • 
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638 Decision and Order 

On April 19, 1950, Trial Examiner John H. Eadie 
issued his Intermediate Report in the above-entitled pro¬ 
ceeding, finding that the Respondent had engaged in cer¬ 
tain unfair labor practices alleged in the complaint, and 
recommending that it cease and desist therefrom and take 
certain affirmative action, as set forth in the copy of the 
Intermediate Report attached hereto. The Trial Exami¬ 
ner also found that the Respondent had not engaged in 
certain other alleged unfair labor practices. Thereafter, 
the General Counsel and the Respondent filed exceptions 
to the Intermediate Report and supporting briefs. 

The Board has reviewed the rulings of the Trial Ex¬ 
aminer and finds that no prejudicial error was committed. 
The rulings are hereby affirmed. The Board has con¬ 
sidered the Intermediate Report, the exceptions and briefs, 
and the entire record in the case, and hereby adopts the 
findings, conclusions, and recommendations of the Trial 
Examiner, with the following additions and modifications. 1 

1. We agree with the Trial Examiner’s conclusion that 
on February 12, 1949, the Respondent refused to employ 
Kohen as an agent because he had testified in a Board 
proceeding, and thereby discriminated against him 

639 in violation of Section 8(a)(4) of the Act. In 
rejecting, as did the Trial Examiner, the Respond¬ 
ent’s contention that Kohen was denied his old rank- 
and-file job because he lacked the requisite qualifications 
for that position, we rely on the following facts shown 
in the record, in addition to those set forth in the Inter¬ 
mediate Report: 

Between 1937 and 1944, while Kohen worked as an 
agent for the Respondent, about 30 other agents were 
similarly employed in the same district office, District 


1 As the record and exceptions and briefs fully present the posi¬ 
tions of the parties, the Respondent's request for oral argument is 
hereby denied. 
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number 5, with him. He testified without contradiction, 
and like the Trial Examiner we credit his testimony, that 
from 1941 through 1944—the years immediately preced¬ 
ing his promotion to assistant manager—he was one of 
only 8 or 10 agents in his office who received the Maxima 
Peragenda award, given for general performance. He also 
testified, and the Respondent’s records show, that in the 
years 1942, 1943, and 1944 he was one of only 2 or 3 
agents who w r on the Century Club award, based on the 
sale of ordinary life, as distinguished from industrial, 
insurance. The record also shows, and we find, contrary 
to the Trial Examiner’s Report, that in 1944, on the oc¬ 
casion of Kohen’s promotion, the Respondent’s New Nork 
regional manager, Butts, concurred in the favorable recom¬ 
mendation of Kohen’s immediate superior, Office Manager 
Winkel. 2 

The Respondent pointed to only one weakness in Kohen’s 
earlier record as the basis of its rejection of his applica¬ 
tion for an agent’s job: Kohen’s production of industrial 
(weekly premium) insurance was below average before 
1944, when he brought it above average. The Respondent 
asserts that this was a critical phase of the agent’s duties. 
However, the Respondent’s efficiency rating chart for 
agents shows that industrial work and ordinary life Work 
rank of equal importance, each having an equivalent of 
3 points. Nor is the paramount importance of industrial 
insurance necessarily established by the fact that 
640 70 percent of the Respondent’s business is djone 

through the district offices, for the record also 
shows that in District number 5, at least, approximately 
three-fourths of the business—in dollar value—is in ordi¬ 
nary life and onlv one-fourth is in industrial insurance. 


2 Butts testified both that he had objected to the promotion and 
that he had concurred in Winkel’s recommendation. However, the 
record contains a letter written at the time by the Respondent’s 
manager of district agents to Kohen, stating that Butts concurred 
in the action. 
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We also deem it significant in this respect that of the 
District number 5 agents who ranked below Kohen in 
industrial work in 1944 and for several earlier years, 
10 or 12 are still employed by the Respondent. Whether 
these agents were retained despite their industrial work 
standing, or because they later improved in this work, 
the Respondent could not know whether Kohen, as an 
agent, would not have been equally satisfactory. In view 
of these facts, and on the record as a whole, we are 
convinced that the Respondent did not deny Kohen re¬ 
employment as an agent because it believed him to be 
unfit for that job. 

We are equally persuaded that the reason for its ac¬ 
tion, as alleged in the complaint, w~as Kohen’s earlier 
activity in testifying at a Board hearing. Manager Win¬ 
kel’s statements to Kohen, while rejecting the latter’s 
request for a job, leave no doubt as to the Respondent’s 
discriminatory motive. As set forth in the Intermediate 
Report, Winkel said that Kohen “had made him look silly 
in the testimony,” and that the higher officers of the Com¬ 
pany had said that they could have no respect for him 
if he did not get rid of Kohen. Kohen’s testimony, at¬ 
tributing these statements to Winkel, is undenied. 2 * 

We find no merit in the Respondent’s contention that 
because Winkel was ill and unable to appear in court, 
Kohen’s testimony as to this conversation should not be 
credited. For aught that appears in the record, 3 Winkel’s 


Kohen’s failure to mention Winkel’s statement to Butts and 
Mahr when complaining about his treatment by the Respondent is 
not particularly significant, in view of the fact that Kohen filed his 
charge with the Board in this case on the same day he conferred 
with Butts and some time before his letter to Mahr. 

3 The record contains only a brief statement, by Winkel’s physi¬ 
cian, that Winkers condition prevented his appearance in court. We 
deem untimely, and have therefore not considered, further state¬ 
ments relative to Winkel’s condition submitted after issuance of the 
Intermediate Report. In any event, these statements relate to his 
state of health during the period following the date of the hearing. 
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testimony could have been taken at his home, an oppor¬ 
tunity which the General Counsel offered with the Trial 
Examiner’s apparent agreement, but which the Respond¬ 
ent declined. No request was made to offer Winkel’s 
641 testimony by deposition. Finally, the Trial Ex¬ 
aminer offered to adjourn the hearing to afford the Re¬ 
spondent further opportunity to present Winkel’s testi¬ 
mony. Again, the Respondent declined the offer. 4 Under 
these circumstances, we perceive no persuasive reason 
for discrediting Kohen, whose credibility on other mat¬ 
ters satisfies our usual appraisal, and whose testimony, 
after withstanding the test of the Trial Examiner’s per¬ 
sonal observation of the witness, was credited by him. 5 

2. The complaint alleges that by refusing to hire Kohen 
as an agent the Respondent also violated Section 8(a)(3) 
of the Act. The Trial Examiner found that the record 
did not support this allegation, and the General Counsel 
excepts to this finding. As the policies of the Act will as 
well be effectuated by a remedial order based upon a 
limited finding that the Respondent in this case violated 
Section 8(a)(4) of the Act, we find it unnecessary to 
determine whether or not the refusal to hire Kohen also 
violated Section 8(a)(3). Accordingly, we do not adopt 
the Trial Examiner’s findings and recommendation re¬ 
specting the 8(a)(3) allegation, but we shall, nevertheless, 
dismiss the complaint to that extent. 

The Remedy 

As recommended by the Trial Examiner, we shall order 
the Respondent to offer Kohen immediate employment 
as an insurance agent in its Bronx, New York, District 
number 5 office, with back pay from the date of the: dis- 

4 At the close of the Respondent’s case, its attorney stated: “I 
think we would waive calling Mr. Winkel, insofar as we are con¬ 
cerned.” 

5 See Quarles Manufacturing Company, 83 NLRB 697. 
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crimination against him. Since the issuance of the Trial 
Examiner’s Intermediate Report, however, the Board has 
adopted a method of computing back pay different from 
that prescribed by the Trial Examiner. 0 Consistent with 
the new policy, we shall order that the loss of pay be 
computed on the basis of each separate calendar quarter 
or portion thereof during the period from the Respondent’s 
discriminatory action to the date of a proper offer of 
employment. The quarterly periods, hereinafter 
642 called “quarters,” shall begin with the first day 
of January, April, July, and October. Loss of 
pay shall be determined by deducting from a sum equal 
to that which the employee would normally have earned 
for each quarter or portion thereof, less his net earnings, 7 
if any, in other employment during that period. Earn¬ 
ings in one particular quarter shall have no effect upon 
the back-pay liability for any other quarter. 

We shall also order the Respondent to make available 
to the Board upon request payroll and other records to 
facilitate the checking of the amount of back pay due. 8 

Order 

Upon the entire record of the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, John Hancock Mutual Life 


e F. W. Woolworth Company, 90 NLRB No. 41. 

7 By “net earnings” is meant earnings less expenses, such as for 
transportation, room, and board, incurred by an employee in con¬ 
nection with obtaining work and working elsewhere, which would 
not have been incurred but for this unlawful discrimination and the 
consequent necessity of his seeking employment elsewhere. Crossett 
Lumber Company, 8 NLRB 440. Monies received for work per¬ 
formed upon Federal, State, county, municipal, or other work-relief 
projects shall be considered earnings. Republic Steel Corporation 
v. N. L. R. B., 311 U. S. 7. 

8 F. W. Woolworth Company, supra. 
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Insurance Company, New York City, its officers, agents, 
successors, and assigns, shall: 

1. Cease and desist from: 

Discriminating with regard to the hire and tenure of 
employment of any employee because he has filed charges 
or given testimony under the Act, or in any other manner 
interfering with the rights of employees to file and prose¬ 
cute charges and to give testimony under the Act. 

2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 

(a) Offer Samuel Kohen immediate employment as an 
agent in its District number 5, Bronx, office; 

(b) Make whole Samuel Kohen in the manner set forth 
in the section entitled The Remedy, for any loss of pay 
he may have suffered by reason of the Respondent’s dis¬ 
crimination against him; 

(c) Upon request, make available to the Board or its 
agents, for examination and copying, all payroll 

643 records, social security payment records, time cards, 
personnel records, and reports, and all other rec¬ 
ords necessary to analyze the amounts of back pay due 
and the right of employment under the terms of this 
Order; 

(d) Post at its District number 5 office, Bronx, New 
York City, copies of the notice attached to the Interme¬ 
diate Report, marked Appendix. 9 Copies of said notice 
shall be furnished to the Respondent by the Regional 
Director for the Second Region, and shall, after b^ing 
duly signed by a representative of the said Respondent, 
be posted by it immediately upon receipt thereof, and 

9 Said notice, however, shall be, and it hereby is, amended by 
striking from line 3 thereof the words “THE RECOMMENDA¬ 
TIONS OF A TRIAL EXAMINER’' and substituting in lieu there¬ 
of the words “A DECISION AND ORDER.” In the event that this 
order is enforced by a decree of a United States Court of Appeals, 
there shall be inserted before the words, “A DECISION AND 
ORDER,” the words, “A DECREE OF THE UNITED STATES 
COURT OF APPEALS ENFORCING ” 
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maintained by it for a period of sixty (60) consecutive 
days thereafter in conspicuous places, including all places 
where notices to employees are customarily posted. Rea¬ 
sonable steps shall be taken by the said Respondent to 
insure that said notices are not altered, defaced, or 
covered by any other material; 

Notify the Regional Director for the Second Region 
in writing, wdthin ten (10) days from the date of this 
Order, what steps it has taken to comply herewith. 

IT IS FURTHER ORDERED that the complaint be, 
and it hereby is, dismissed insofar as it alleges that the 
Respondent violated Section 8(a)(3) of the Act. 

Signed at Washington, D. C., this 17th day of No¬ 
vember 1950. 

Paul M. Herzog 
Chairman 

John M. Houston 
Member 

Abe Murdock 
Member 

Paul L. Styles 
Member 

(SEAL) NATIONAL LABOR RELATIONS BOARD 

644 JAMES J. REYNOLDS, JR., Member, dissenting: 

As my colleagues have made no finding relative 
to the 8(a)(3) allegation in this case, I find no necessity 
for commenting on that issue. I do not believe, however, 
that the evidence in this case supports a finding that the 
Respondent violated Section 8(a)(4) of the Act. In so 
concluding, I am not unmindful of the necessity of pro¬ 
tecting to the limits of our power the complainants and 
witnesses who appear before us. This section of the 
Act has, however, a specific and limited application. The 
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sole issue before us is whether or not the Respondents 
refusal to employ Kohen was motivated by Kohen’s testi¬ 
mony in the prior representation proceeding before the 
Board. 

The only evidence supporting the finding of the ma¬ 
jority is the statement of Kohen that Winkel had told 
him that he (Kohen) had made him “look silly’’ at the 
hearing and that the superior officers of the Respondent 
had told Winkel that they could have no respect for him 
if he did not discharge Kohen. While such evidence, even 
in the face of Winkel’s illness and consequent inability to 
appear at the hearing, is admissible, such evidence must 
be carefully weighed. As opposed to Kohen’s self-serving 
and uncorroborated statement, of controlling significance, 
in my opinion, is the fact that in his appeals to higher 
authority for reinstatement Kohen did not advert to 
Winkel’s alleged statement to him concerning the reason 
for his discharge. Neither in his appeal to Butts, Winkel’s 
superior, nor in his letter to Mahr, Butts’ superior, did 
he urge Winkel’s statement as revealing the motive for 
his discharge. It is incredible that an individual who has 
been told that he is being unlawfully denied reemploy¬ 
ment and who relies on such a statement before this 
Board would make no reference to such a statement in 
appealing to the officials of his former employer for rein¬ 
statement. Under the foregoing circumstances, I wquld 
find that the General Counsel has not sustained the burden 
of the proof, and I would dismiss the complaint in its 
entirety. 

Signed at Washington, D. C., this 17th day of No¬ 
vember 1950. 1 

James J. Reynolds, Jr. 

Member 

NATIONAL LABOR RELATIONS BOARD 
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2 2 Park Avenue, 

New York, New York. 
Tuesday, January 24,1950. 

Pursuant to notice, the hearing in the above-entitled 
matter came on at 10:00 o ’clock, a. m. 

• • • • 


4 Proceedings 

TRIAL EXAMINER EADIE: The hearing will 
come to order. 

MR. RILEY: When I say I am ready, Mr. Examiner, 
I wish to call to your attention the fact that District 
Manager Walter Winkel, of our Bronx District, we ex¬ 
pected to call as a witness. He is seriusly ill. He was 
operated on for a intestinal obstruction, Mr. Examiner, 
about a month ago. I have a certificate from his physi¬ 
cian that I would like to mark in evidence. The pur¬ 
port of the certificate is that Mr. Winkel may not 
testify or attend court for a couple of months, he is so 
bad, and I may be obliged to ask for an adjournment 
so that we may get his testimony, if it becomes at all 
important in connection with the issues here. 

TRIAL EXAMINER EADIE: You are not asking 
for an adjournment at this time? In other words, we 
will proceed with the General Counsel’s case, and then 
at the close of the General Counsel’s case— 

MR. RILEY: I think the complainant, Mr. Kohen, 
knows the situation to be as I say. If he has no objection, 
I would ask for a month’s adjournment, or better, sixty 
days’ adjournment, if that is agreeable to counsel. 

MR. BALICER: Mr. Trial Examiner, we do object 
to such a long adjournment. If in the course of the testi¬ 
mony it develops that we cannot agree on the matters 
concerning which we expect Mr. Winkel to testify, 

5 I would suggest the possibility of adjourning to 
the home of Mr. Winkel, there to take testimony 

in this proceeding. 




TRIAL EXAMINER EADIE: Mr. Riley has stated 
he has an affidavit from the physician that he woulii be 
unable to give any testimony, he is so seriously ill. 

MR. RILEY: Well, we have considered the possi¬ 
bility of his home, we have more or less ruled it out 
on the theory that we would not want to be responsible 
for any sliding in his very weak present condition!, to 
the strain and worry of being subjected to examination 
and cross-examination in a proceeding of this kind. 

TRIAL EXAMINER EADIE: Well, I would suggest 
then, Mr. Riley—now, before ruling on your motion, have 
you any objection to going ahead with the General Coun¬ 
sel’s case and completing the case so far as possible, and 
then if you believe that his testimony is going to! be 
necessary to your defense, then, of course, I will gij-ant 
an adjournment until such time as he will be able to 
testify. 

MR. RILEY: Well, that seems a fair disposition, Mr. 
Examiner. 

TRIAL EXAMINER EADIE: I mean, I will, of 
course, rule on your motion, but I just offer that a& a 
suggestion. 

MR. RILEY: May I offer in evidence the certificate 
of the physician with respect to Mr. Winkel! 

MR. BALICER: Mr. Trial Examiner, you 
6 stated that you would rule on the motion if the 
respondent found it necessary to have Mr. Winxel 
as part of his defense. May I point out that Mr. 
Winkel is a General Counsel’s witness, subpoenaed by 
the General Counsel, and I believe essential to the case 
of the General Counsel. This certificate, which has been 
handed to me, has been obtained at the possible suggestion 
of the General Counsel when the situation was called to 
our attention, and it w T as suggested by way of mitigating 
any inconvenience that Mr. Winkel might suffer by testi¬ 
fying at this proceeding at this place. 
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Therefore, it was suggested as an alternative at that 
time that the hearing might adjourn to his residence. 

TRIAL EXAMINER EADIE: Well, I am going to 
leave that strictly up to Mr. Riley and the Doctor, unless 
you contest the doctor’s statement. 

MR. RILEY: May it be marked? 

TRIAL EXAMINER EADIE: Yes, that will be 
marked as Respondent’s Exhibit No. 1. 

(Thereupon, the document above referred to was 
marked Respondent’s Exhibit 1 and was received in evi¬ 
dence.) 

MR. BALICER: I trust we may test this statement 
at a later time. With that qualified objection noted on 
the record, we have no objection. 

TRIAL EXAMINER EADIE: Now, as I understand 
it, Mr. Riley, you are not pressing your motion for 
7 an adjournment at this time, you are not object¬ 
ing to proceeding, with the understanding that a 
reasonable adjournment will be given when you request 
it at the close of the General Counsel’s case, until such 
time as Mr. Winkel will be able to testify? 

MR. RILEY: Well, one of the Board’s attorneys— 
well, if Mr. Balicer will state that there is no disposi¬ 
tion on the part of the Board to intimate or press for 
any contempt remedies against Mr. Winkel by reason 
of his not responding to the subpoena, I will be perfectly 
satisfied to agree to that disposition, that we hold this 
matter in abeyance until we see what the hearing de¬ 
velops. 

MR. BALICER: We are in no position to make such 
stipulation at this time, as we have no facts on which 
to base any such stipulation. 

TRIAL EXAMINER EADIE: You have a doctor’s 
certificate. 

MR. BALICER: May I point out the doctor’s certifi¬ 
cate states that Mr. Walter Winkel had a very extensive 
operation and will be unable to appear in court for sev- 







era! months. I trust that that does not eliminate the 
possibility of taking testimony at his residence, if neces¬ 
sary. 

TRIAL EXAMINER EADIE: I would say that your 
argument is correct that the respondent is pressing; for 
an adjournment as of this time. 

Later, if it is contended by the respondent that they 
are unable to take a deposition or take testimony 
8 at the witness’ home, I mean. There is no ob¬ 
jection to going forward with the hearing bow, 
is there? 

MR. BALICER: No objection to going forWard, 
none whatsoever. 

TRIAL EXAMINER EADIE: Are we in clear un¬ 
derstanding on that now ? 

MR. RILEY: I think so, yes. 

TRIAL EXAMINER EADIE: All right. 

• • • • 

11 MR. BALICER: Mr. Examiner, I ask the 
official reporter to mark the following documents 
for identification: 

General Counsel’s Exhibit 1-A for identification, the 
charged filed in this proceeding; 

General Counsel Exhibit 1-B for identification, the affi¬ 
davit of service, with a copy of the charge on respondent 
and United States Post Office registered return receipts 
for such service. 

As General Counsel’s Exhibit 1-C for identification, 
the first amended charge together with the affidavit! of 
service of a copy of such first amended charge upon 
respondent, and United States registered return receipts 
for service of such first amended charge. 

As General Counsel’s Exhibit 1-D for identification, a 
copy of the notice of hearing and complaint in this 
proceeding. 
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As General Counsel's Exhibit 1-E for identifica- 

12 tion, proof of service of such notice of hearing, com¬ 

plaint, charge and first amended charge, consisting 
of affidavit of service of the aforementioned documents 
and United States Post Office registered return receipts 
of such service upon respondent, the charging party, and 
Insurance Supervisors’ Union No. 24221, AFL. 

As General Counsel’s Exhibit 1-F for identification, 
the answer filed by the respondent. 

Do you wish to examine these documents, Mr. Riley? 
MR. RILEY .* Just let me glance at them. 

TRIAL EXAMINER EADIE: That is 1-A through— 
MR. BALICER: Through 1-F. 

(Thereupon, the documents above referred to were 
marked General Counsel Exhibits 1-A through 1-F for 
identification.) 

TRIAL EXAMINER: I take it you are offering these 
documents in evidence? 

MR. BALICER: I offer these documents in evidence. 

• • • • 

13 TRIAL EXAMINER EADIE: I see. The ob¬ 
jection will be overruled. It will be received. 

(The documents marked heretofore General Counsel’s 
Exhibits 1-A through 1-F, inclusive, for identification, 
were received in evidence.) 


15 Samuel Kohen 

• • • • 

16 MR. BALICER: Mr. Examiner, the respondent 
in his answer admits the commerce and juris¬ 
dictional portion of the complaint. I understand they 
are now prepared to stipulate that the respondent is en¬ 
gaged in commerce within the meaning of the Act, and 
the Board has jurisdiction in this proceeding. 

MR. RILEY: So far as pertains to the interstate 
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commerce feature of the Act, yes, sir, we do so stipu¬ 
late, reserving all our other rights upon the question 
of whether this gentleman, Samuel Kohen is an employee 
within the meaning of the particular section jof the 
statute applicable, Section 2, subsection 5. 

Direct Examination 

Q (By Mr. Balicer): Mr. Kohen, were you ever em¬ 
ployed by the respondent? A Yes, sir. 

Q On what date? A From June 23, 1937, until— 

Q In what capacity? A As an agent of the com¬ 
pany. 

Q What were your duties and functions in that posi¬ 
tion? A Mainly to sell life insurance in the various 
forms sold by the company, and collect premiums, carry 
a collection book and keep the records properly, and do 
other detail work pertinent to the job. 

17 Q What types of life insurance were you re¬ 
quired to sell in that position? A Life insurance 
sold on a weekly premium basis, called a weekly pre¬ 
mium insurance, where premiums are payable weeidy; 
monthly debit ordinary insurance, which is regular ordi¬ 
nary insurance, where the premiums are paid mnrr hly 
and the agents collects premiums from policyholders; the 
regular ordinary insurance where premiums are payable 
annually, semi-annually, and quarterly. 

Q For what period did you continue in that position? 
A Until November 8,1944. 

Q WTiat took place on that date? A At that time I 
was promoted to assistant district manager. 

Q During your period of service with the company 
as an agent, did you receive any awards for meritori|ous 
achievement? A Yes, sir. 

Q In the performance of your duties? A Yes, si)r. 

Q Did you receive such an award in 1937? A ifes, 
sir. I received a medallion. The company had its ^5th 
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anniversary, and all agents writing a certain amount of 
business or more received a medallion—this medallion 
(indicating)—with their name inscribed upon it. 

MR. RILEY: I object, Mr. Examiner, unless 

18 dates are fixed when these various things hap¬ 
pened. 

THE WITNESS: It happened in 1937, when I was 
employed by the company, until the end of the year, 
all business written that year. The date is on the 
medallion. 

TRIAL EXAMINER EADIE: Do you press your ob¬ 
jection? 

MR. RILEY: Not in view of the explanation of the 
date. 

Q (By Mr. Balicer) Did you receive any aw r ard for 
meritorious achievement in the year 1939? A Yes, sir. 

Q What was that award? A I received a citation 
and a lapel pin for writing over $50,000 of regular, ordi¬ 
nary and monthly debit ordinary insurance, and this is 
the pin and the citation I received (indicating). 

TRIAL EXAMINER EADIE: When was that? 

THE WITNESS: 1939. 

Q (By Mr. Balicer) Did you receive this award, the 
last award you mentioned, in 1939 or 1940? A I re¬ 
ceived it in 1939, and also 1940. 

Q Did you receive any awards for meritorious achieve¬ 
ment in the performance of your functions and duties as 
an agent in the year 1941? A In 1941 I qualified and 
received a citation and an awrard for writing over $75,000 
of regular, ordinary insurance and received a pin 
and citation, and I also qualified for the 

19 maxima peragenda citation and received the medal 
and award. 

Q Will you explain to the Trial Examiner what the 
maxima peragenda is? A The company stipulated a 
certain amount of business to be written by the agents 
in all branches of the business, that is, the weekly pre- 
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mium insurance, monthly debit ordinary insurance, and 
ordinary insurance combined. If agents qualified and met 
the amount stipulated by the company at the end of the 
year, they received the citation and award- 

Q Did you receive any awards for meritorious 
achievements in the performance of your duties during 
1942? A In 1942 I also qualified for the maxima per- 
agenda society again, and received the bar and citation. 
I also qualified for the Century Club, meaning that I 
wrote over $100,000 of combined ordinary and monthly 
debit ordinary insurance for that year. 

Q Did you also receive the $75,000 merit class award? 
A During the same year I qualified for the $75,000, dur¬ 
ing the year. Then, by the end of the year, I qualified 
for the Century Club, over $100,000. 

Q Did you receive any award from the company for 
meritorious achievement during the year 1943? A In 
1943 I qualified for the Century Club, again writing qver 
$100,000 of combined ordinary insurance, and also quali¬ 
fied again for the maximum peragenda award, 

20 Q Did you receive any awards in 1944 for njeri- 
torious achievements? A I also qualified again 

for the Century Club, writing over $100,000 of combined 
ordinary insurance, and for the maximum peragenda 

award also. 

• • • • 

Q (By Mr. Balicer) Mr. Kohen, I show you this 
document and ask you what it is? 

• • • • 

21 A This is a document published by John Han¬ 
cock Mutual Life Insurance Company for the week 

of December 24th, 1944, for the New York 5, district. 
It is a weekly progress bulletin that was posted on the 
bulletin board in the agent’s room of the district office. 
TRIAL EXAMINER EADIE: It was posted? 

THE WITNESS: Yes, sir. Well, it may not be the 
same one, but a copy of this is posted every week. There 
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is a progress bulletin posted weekly, week by week, as 
to the progress of the agents and the assistant managers. 

All of the agents in the office and the assistant managers 
are listed on the bulletin. 

It shows the weekly premium insurance, the production 
of any new business as written by each and every agent 
in the first column; in the second column it shows the 
increase. That means that agents are charged with 
lapses of all business on their books, that is, business 
that may have been written before and for any number 
of reasons that policyholders may not be able to pay 
premiums or want to lapse their insurance, or cash sur¬ 
render their insurance, the lapses of this business are 
charged against the agent, and the lapses charged against 
the amount of premiums written showing the gross in¬ 
crease in the second column. 

On the monthly debit ordinary insurance it shows the 
issuance of new business written by the agents in 

22 the second column, showing also the same as the 
weekly premium insurance, the gross income, and 

then the next column dividing that by four and a third, 
to make it equivalent to the weekly premium insurance. 

Then the last column makes a combined total of weekly 
premium and monthly debit ordinary insurance on the 
weekly basis. 

Q Would the document which you hold in your hand 
reflect the relative standing of the various agents in that 
office with respect to the various matters that are cov- * 

ered in that document? A Yes, sir. 

• • • # 

23 TRIAL EXAMINER EADIE: What is your 
answer to that question? A It does show the 

standing of agents and assistant managers in the Nevr 
York 5 district. 

Q Does your name appear on that document? A 
Yes. 
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Q I ask you to turn the document over and identify 
the other side. A This is a weekly progress bulletih 
issued by the John Hancock Life Insurance Company for 
the week of September 30, 1944, for the New York 5 dis¬ 
trict, listing all the agents and assistant managers in 
their ordinary and monthly debit ordinary insurance pr 
duction, and the amount of production. 

Under monthly debit ordinary insurance, it’s the 
rent month, and to the amount of insurance written, and 
then in the column headed, “Year/’ it lists the tot^l 
written from the 1st of January, 1944, to that date. 

Then under regular, ordinary insurance, it lists th^ 
current month, amount of insurance written, and undet 
“Year,” the amount of insurance written from th£ 

24 1st of January to September 30, 1944, and then 
under the combined total, it shows the combined 

total of monthly debit insurance and regular, ordinary 
insurance for both columns. 

• • t • 

MR. BALICER: I ask the reporter to mark this doc^ 
ument for identification as General Counsel’s Exhibit 2|. 

(Thereupon, the document above referred to w’as marked 
General Counsel’s Exhibit 2 for identification.) 

MR. BALICER: Let the record then indicate tha 
the previous testimony of the witness concerned the docu¬ 
ment which has been marked for identification as General 
Counsel’s Exhibit 2, which I now offier in evidence. 
TRIAL EXAMINER EADIE: Ts there any objection 
MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 
(The document heretofore marked General Counsel’s 
Exhibit 2 for identification was received in evidence.) 

* * • * 

25 MR. RILEY: May it be indicated on the record) 
that Board’s Exhibit 2 for identification consists] 

of two sheets clipped together, that is true of each of thd 



o- 
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exhibits that Board’s counsel is about to mark, I assume? 
In other words, I think it would be confusing if counsel 
were to take these papers apart—they are clipped to¬ 
gether—I don’t want them taken apart. 

TRIAL EXAMINER EADIE: Let the record so show. 

General Counsel’s Exhibit 2 consists of two sheets. 

MR. BALICER: I ask the respondent’s counsel wheth¬ 
er he will stipulate whether the substitutions for the ex¬ 
hibits which have been offered and which are about to 
be offered are true photostatic copies of the original 
documents concerning which the witness has testified? 

MR. RILEY: I shall stipulate. 

TRIAL EXAMINER EADIE: Now, I think you asked 
for No. 3 to be marked for identification? 

MR. BALICER: Yes. 

(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit 3 for identification.) 

Q (By Mr. Balicer) I show you General Counsel’s 
Exhibit 3 for identification, consisting of two pages, and 
ask you to identify it and describe it. A It is a weekly 
progress bulletin published by the John Hancock 
26 Mutual Life Insurance Company for the week of 
December 29, 1943, for the New York 5 district, 
showing the weekly premium— 

TRIAL EXAMINER EADIE: It makes the same 
showing. I take it, as General Counsel’s Exhibit 2? 

THE WITNESS: No, sir. 

TRIAL EXAMINER EADIE: It does not ? 

THE WITNESS: It just shows weekly premium only 
for all the agents and assistant managers in that district. 

Q Will you identify the other side, too? A It is a 
weekly progress bulletin for the week of December 28, 
1943, on the New York 5 district, listing all. the agents 
and assistant managers in their production of ordinary 
and monthly debit ordinary insurance. 

Q Do these pages which you have described reflect 
the relative standings of the various agents, including 
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yourself, in the New York 5 office of the company? • A 
Yes, sir. 

MR. BALICER: I offer it in evidence. 

TRIAL EXAMINER EADIE: Is there any objec¬ 
tion? 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 
(The document heretofore marked for identification as 
General Counsel’s Exhibit 3 was received in evidence.) 


27 MR. BALICER: I offer this exhibit for identi¬ 
fication as General Counsel’s Exhibit No. 4. 

TRIAL EXAMINER EADIE: What is the date of 
that? 

MR. BALICER: December 30th, 1942, and December 
24,1942. 

TRIAL EXAMINER EADIE: That is General Coun¬ 
sel’s Exhibit No. 4. 

MR. BALICER: For identification. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit 4 for identification.) 

Q (By Mr. Balicer) I show you General Counsel’s 
Exhibit 4 for identification, consisting of two pages, and 
ask you to identify it and describe what both pages re¬ 
flect. A This is the weekly progress bulletin issued by 
the company for the week of December 30, 1942 foif the 
New York 5 district, showing the weekly premium pro¬ 
duction, reinstatement, lapses, and gross increases, first- 
year production of all the agents and assistant managers 
in the New York 5 district. 

Q The other side show’s what? A On the other side 
is the weekly progress bulletin for the week of December 
28, 1942, for the New’ York 5 district, showing the ordi¬ 
nary and monthly debit ordinary production for all 

28 the agents and assistant managers in that district. 

MR. BALICER: I offer it in evidence. 
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TRIAL EXAMINER EADIE: Is there any objection? 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 

(The document heretofore marked General Counsel’s 
Exhibit 4 for identification was received in evidence.) 

MR. BALICER: Will the reporter please mark this 
document for identification as General Counsel’s Exhibit 
No. 5? 

TRIAL EXAMINER EADIE: The date? 

MR. BALICER: It is dated on one side December 31, 
1942, and on the other, December 27,1941. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit 5 for identification.) 

Q (By Mr. Balicer) I show you General Counsel’s 
Exhibit 5 for identification, consisting of two pages, and 
ask you to describe it. A This is the weekly progress 
bulletin published by the company for the week of De¬ 
cember 31, 1941, for the New York 5 district, showing 
the weekly premium production, reinstatements, lapses, 
gross increase for all the agents and assistant managers 
in that district. 

Q And the other page shows what? A Weekly prog¬ 
ress bulletin for the week of December 27, 1941, for 
the New York 5 district, showing all the agents 
29 and assistant managers in their ordinary and 
monthly debit ordinary insurance production to 
that date for that year. 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 

(The document heretofore marked General Counsel’s 
Exhibit 5 for identification was received in evidence.) 

MR. BALICER: Will the reporter please mark this 
document as General Counsel’s Exhibit 6 for identifica¬ 
tion? 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit 6 for identification.) 
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TRIAL EXAMINER EADIE: What is the date of 
that? 

MR. BALICER: It is dated on one side December 30, 
1940; on the other, December 25,1940. 

Q (By Mr. Balicer) I show you General Counsel’s 
Exhibit No. 6 for identification, consisting of two images, 
and ask you to identify and describe both those images. 
A It is the weekly progress bulletin published by the 
John Hancock Mutual Life Insurance Company fof the 
week of December 26, 1940, for the New York 5 district, 
showing all the agents and assistant managers in that 
district in their weekly premium insurance, weekly pre¬ 
mium ordinary insurance, reinstatements, lapses, gross 
increase. 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

30 TRIAL EXAMINER EADIE: It will be re¬ 
ceived. 

(The document heretofore marked General Counsel’s 
Exhibit 6 for identification was received in evidence;.) 

MR. BALICER: I asked the reporter to mark the 
document which I now hand him as General Counsel’s 
Exhibit No. 7 for identification. It is dated on one side, 
December, 1939, and on the other side also December, 
1930. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit 7 for identification.) 

Q (By Mr. Balicer) I show you General Counsel’s 
Exhibit 7 for identification and ask you to identify it 
and describe it. It consists of two pages. A This is 
entitled “Monthly progress bulletin for the month of 
December, 1939, for the New York 5 district,” published 
by the company, showing all the agents and assistant 
managers for that district, showing their production and 
weekly premiums insurance, reinstatements, lapses, and 
gross increase; on the other side, showing the progress 
bulletin for the month of December, 1939, for the New 



40 


York 5 district, listing all the agents and assistant man¬ 
agers in their production of ordinary and monthly debit 
ordinary insurance to that date. 

MB. BALICEB: I offer it in evidence. 

MB. BILEY: No objection. 

TBIAL EXAMINES EADIE: It will be received. 

(The document heretofore marked General Counsel’s 
Exhibit 7 for identification was received in evi¬ 
dence.) 

31 MB. BALICEB: I ask the reporter to mark for 
identification as General Counsel’s Exhibit No. 8, 

the document which I now hand him, consisting of three 
pages, dated on one page December 28, 1938; the second 
page is dated December 28, 1938; and the third page is 
dated January 4,1938. 

(Thereupon, the document above referred to was marked 
General Counsel’s 8 for identification.) 

Q (By Mr. Balicer) Mr. Kohen, I show you General 
Counsel’s Exhibit No. 8 for identification, consisting of 
three pages. I ask you to identify each of these pages 
and describe them. A The first page is a weekly prog¬ 
ress bulletin issued by the John Hancock Mutual Life In¬ 
surance Company for the week of December 28, 1938 for 
the New York 5 district, listing all the agents and assist¬ 
ant managers in the issuance of weekly premium insur¬ 
ance, reinstatement of same, lapses and gross increases. 
It also lists on the other side of the page the ordinary 
insurance issued by the monthly debit ordinary insurance, 
and the combined total of ordinary and monthly debit 
ordinary insurance issued. 

On the second page is a weekly progress bulletin issued 
by the John Hancock Mutual Life Insurance Company 
for the week of December 28, 1938, for the New York 5 
district, listing all the agents and assistant managers. 

On the left-hand side is the increase on weekly pre¬ 
mium insurance from January 1, 1938 until De- 

32 cember 28, 1938. On the left-hand side it lists the 
agents in their issuance of ordinary insurance, 
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monthly ordinary debit insurance, and the combined total 
of ordinary and monthly ordinary debit insurance. 

The third sheet shows the weekly progress bulletin for 
the week of January 4, 1938, for the New York 5 district, 
listing all the agents and assistant managers in the com¬ 
plete ordinary and monthly ordinary debit issued insur¬ 
ance for the year 1938. 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 

(The document heretofore marked General Counsel’s 

Exhibit 8 for identification was received in evidence.) 

7 

* • • * 

33 Q (By Mr. Balicer) I show you General Coun¬ 
sel’s Exhibit 5, which is dated December 31, 1941. 

For what period does that reflect the insurance produc¬ 
tion of the various agents whose names appear thereon? 
A It shows the production from the 1st of January, 1041, 
up until the date of this bulletin. It shows the total pro¬ 
duction and total reinstatement, lapses, and so forth. 

Q For the whole preceding year? A From Japuary 
1,1941 until December 31,1941. 

Q I show you General Counsel’s Exhibit $ and 

34 I ask you to give me the complete period for iwhich 
that reflects the insurance production of th^ men 

whose names appeared thereon? A The complete jferiod 
it shows from January 1, 1943 until December 29, 1943. 

Q Mr. Witness, have you noticed that these documents 
have two sides? A Yes, sir. 

Q I show you General Counsel’s Exhibit 4, dated on 
one side December 28, 1942, and on the other December 
30, 1942, and ask you for what period that reflects the 
insurance production of the individuals whose fiames 
appear thereon. A It shows the production ox the 
period from January 1, 1942 until December 30, 1942. 
Q I show- you General Counsel’s Exhibit 6, dated on 
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one side December 30, and on the other side December 
25th, 1940, and I ask you for what period that reflects the 
insurance production of the various individuals whose 
names appear thereon? A It shows the production dat¬ 
ing from January 1, 1940 until December 30, 1940. 

Q I show you General Counsel’s Exhibit No. 7 and 
ask you similarly to identify the period which it covers. 
A This shows the total production from January 1, 1939 
up to and including the entire month of December, 1939. 

Q I show you General Counsel’s Exhibit No. 8, 
35 consisting of three pages and ask you for what 
period that reflects the insurance production of the 
individuals whose names appear on that document. A 
The first two sheets show production from January 1, 
1938 until and including December 28, 1938; and the last 
sheet shows the complete ordinary and monthly debit 
ordinary insurance production for the year 1938. 

Q I show you General Counsel’s Exhibit No. 2 and 
ask you to indicate for what period that reflects the in¬ 
surance production of the various agents and assistant 
managers whose names appear thereon. A It shows the 
total production from January 1, 1944 up to and including 
September 30,1944. 

Q You testified a few minutes ago concerning awards 
which you have received in various years for meritorious 
achievement. Did you receive any such awards in 1943 
or in 1944? A Yes, sir. 

Q What were those awards? A I received the Cen¬ 
tury Club award and citation, the emblem lapel pin, and 
so forth, for writing over $100,000 of regular ordinary 
and combined monthly debit ordinary insurance, and also 
qualified for the maximum peragenda award. That was 
both 1943 and 1944. 

Q What awards, if any, did you receive in 1945 and 
1946? A I received the awards and citations for 
the maximum peragenda. 

• • • • 
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Q During the years in which you testified yoq re¬ 
ceived the Century Club award, approximately what per¬ 
centage of agents received such awards—the Century Club, 
for example? A Oh, for the years 1942, 1943 and 1944, 
about only, each year, about three agents, including my¬ 
self, of the entire office, qualified for that award. 

Q What award are you referring to? A The Cen¬ 
tury Club award, for over $100,000 of production of new 
business. 

Q And approximately what percentage of agents re¬ 
ceived the maximum peragenda in the years in which you 
received it? A About eight or ten agents in the qffice 
received the award. 

Q Approximately how many agents w T ere there in the 
New York 5 office of the company during the period of 
your tenure as agent? A At the beginning, the first 
year or two, there were over 40, and then about 45, and 
then about in 1939 or 1940 it dropped to about 37, 37 
or 38. 

Q Did anything occur on November 8, 1944? A Yes, 
I was promoted to assistant manager. 

Q What were your duties and functions, in that 
37 capacity? A My main duty and function was to 
go out with the agents in the field and sell life in¬ 
surance for them. I spent about 14 hours a week in the 
office. The rest of the time was spent in the field selling 
insurance. 

Q After your promotion to an assistant managership, 
did you engage in any labor union activity? A Ifes, 
sir, I did. 

Q Will you describe for the Trial Examiner the time 
that you began such activity and what it consisted of? 
A In January, 1947, I organized the insurance super¬ 
visors ’ union, No. 24221, AFL, and became the president 
of the union. I arranged the first meeting and arranged 
every meeting thereafter, conducted meetings and Solic¬ 
ited membership from the other assistant district i^ian- 
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agers and contacted them in trying to get them to join 
the union with me. 

Q Were there any other officers besides yourself? A 
Yes, there was a vice-president, a financial secretary, re¬ 
cording secretary, and sergeant-at-arms. 

Q Was this organization chartered by the AFL? A 
Yes, it was. 

• * • • 

41 Q (By Mr. Balicer) Now, Mr. Kohen, you have 
testified that you were the president of this Insur¬ 
ance Supervisors’ Union Local 24221; is that correct? A 
Yes, sir. 

Q Will you tell what the purpose of that organization 
was? A The purpose of the organization was to bar¬ 
gain collectively with the John Hancock Mutual Life In¬ 
surance Company on behalf of the assistant district man¬ 
agers in the Greater New York area, Westchester, Nas¬ 
sau, Suffolk Counties, with respect to wages, hours, and 
general working conditions. 

Q Were employees of the respondent company mem¬ 
bers of that organization? A Yes, sir. 

Q In the course of such union activity by this local, 
was a petition filed with the Board on or about April 15, 
1947 ? A It was. 

Q By whom? A Bv the insurance supervisors’ union 
No. 24221, AFL. 

Q Is that case No. 2-R-7772? A Yes, sir. 

Q Did you testify in that proceeding? A I did. 

• • • • 

42 MR. BALICER: The attorney for the respond¬ 
ent has indicated that he is prepared to stipulate 

that the hearing in Case No. 2-R-7772 in the matter of 
John Hancock Mutual Life Insurance Company and In¬ 
surance Supervisors’ Union No. 24221, AFL, was held on 
the following dates: January 22, 1948; January 23, 
1948; January 24, 1948; February 17, 1948; February 18, 
1948; and February 19,1948. 
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Q (By Mr. Balicer) Now, did you testify iii that 
proceeding— 

TRIAL EXAMINER EADIE: Just a moment. Is it 
so stipulated? 

MR. RILEY: It is so stipulated. 

• # # • 

Q (By Mr. Balicer) Did you testify in that proceed¬ 
ing? A I did. 

43 Q For whom did you testify? A On behalf of 
the supervisors’ union No. 24221, AFL. 

Q What did the union seek in that proceeding? 

• • * • 

MR. RILEY: I object, Mr. Examiner, but I will con¬ 
cede that we may make reference to the decision and 
findings of the Board as officially reported in itg own 
reports, a certain number of—50, I believe it is—NLRB 
at a certain page, which should be more adequate for 
the record than any attempted characterization of the 
findings by the witness. 

* • • • 

MR. BALICER: Very well. I ask the Trial Exam¬ 

iner to take judicial notice and to incorporate iA the 
record herein the Board’s decision and order in Case 
No. 2-R-7772, issued April 18, 1948, appearing in 78 
NLRB 1073. 

44 TRIAL EXAMINER EADIE: As requested, I 
will take judicial notice of the Board’s decision. 

* * # * 

45 MR. BALICER: At this time I ask the Trial 
Examiner to incorporate in the record the testi¬ 
mony, the transcript in the matter of John Hancock Mu¬ 
tual Life Insurance Company, Case 2-R-7772, in which the 
witness has stated he testified, calling particular Atten¬ 
tion to the testimony of the witness Samuel Kohen, to 
the testimony and cross-examination of the witness, Frank 
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Maher, and calling further particular attention to the 
testimony of Victor J. Butts. 

* • • * 

48 Q (By Mr. Balicer) During the course of the 
hearing, Mr. Kohen, in 2-R-7772, did you assist 
counsel? A I did, sir. 

Q Did you suggest to him questions which he should 
ask of the various officers of the company? A I did. I 
sat at the counsel table next to the counsel for the entire 
proceeding. I believe it took six days, and I sat next to 
him at all times, and I advised him in all matters per¬ 
taining to the hearing. 

MR. BALICER: I don’t believe the Trial Examiner 
has ruled on my motion to incorporate the transcript in 
Case 2-R-7772 in this proceeding. 

• • • • 

48 TRIAL EXAMINER EADIE: I think I have 
made my position clear on the value of the record 
and pointed out my views on it. The objection will be 
overruled. The record will be incorporated in this record. 

Q (By Mr. Balicer) Mr. Kohen, who was present at 
the hearing in Case No. 2-R-7772? A Who was present 
at the hearing? 

50 Q That is correct. A I was present; Mr. Wal¬ 
ter Colleran. 

Q Who is Mr. Walter Colleran? A He was the at¬ 
torney for the Insurance Supervisors’ Union No. 24221, 
AFL; Mr. George L. Russ; he was president of the in¬ 
surance Agents Industrial Council; Mr. Riley, Mr. Maher. 

Q Mr. Riley being the attorney for the respondent 
who appears here today? A The attorney for the com¬ 
pany, yes; Mr. Maher, Mr. Butts. 

Q Will you please identify the individuals? A Mr. 
Maher is the director of agents for the John Hancock 
Mutual Life Insurance Company. Mr. Butts is the re¬ 
gional director for this area for the company. There 
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were two district managers and four assistant managers 
who testified for the company. 

Q Where were you sitting with reference to Mr t Col- 
leran? A I was sitting right next to him at the cdunsel 
table all through the hearing, except those times when I 
was on the witness stand. 

Q And did you suggest to him questions to be ^sked 
of the various witnesses who appeared on behalf df the 
company? A I did. 

Q Did you supply him in connection with that pro¬ 
ceeding with the various forms of the com 
51 A I did. 

Q Were you the protagonist in this Insurance 
Supervisors’ Local? A Yes, sir. 

Q You w r ere the leading man in it, weren’t you? A 
Yes, sir. 

Q You were the most active member? A Correct. 
Q You were its president? A Yes, sir. 

• • • • 

62 MR. BALICER: Will counsel stipulate that Mr. 
Winkel is a supervisor within the meaning of the 

Act? 

MR. RILEY: Mr. Winkel was the district manager in 
charge of the New York 5 District Office for a great 
many years and still is. 

• • • • 

65 MR. BALICER: At this time I ask the reporter 
to mark for identification as General Counsel’s Ex¬ 
hibit No. 11 the petition for certification of representa¬ 
tives in case No. 2-R-7772. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 11 for identification.) 

MR. BALICER: Pursuant to the stipulation between 
counsel, I offer it in evidence. 

MR. RILEY: No objection. 
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TRIAL EXAMINER EADIE: It will be received. 
(The document heretofore marked General Counsel's 
Exhibit No. 11 for identification was received in evi¬ 
dence.) 

• * * * 

66 Q (By Mr. Balicer) Now, Mr. Kohen, did you, 
on or about February 7, 1947, have a conversation 

with Mr. Walter Winkel, the district manager of New 
York 5 office of the respondent? A I did. 

MR. RILEY: Excuse me. What date was that? 

MR. BALICER: February 7, 1947. 

Q (By Mr. Balicer) Will you tell the Examiner the 
circumstances of that conversation, and what you said to 
Mr. Winkel and what he said to you? A On that morn¬ 
ing, it was a Friday morning, around ten o'clock, Mr. 
Winkel called me to his office and told me not to 

67 leave the office until he had seen me later about a 
very important matter. I went out of his office 

and then I waited around for about two hours. 

Q What did you observe during that two-hour period? 
A The other three assistant managers, Mr. Milton Kerl, 
Mr. Joseph Weiss, and Mr. Bernard Lanigan, were called 
in individually into Mr. Winkel's office. When they came 
out they had made arrangements with me to meet them 
after I had seen Mr. Winkel, and we made arrangements 
to meet at Bickford's restaurant on the concourse at 
188th Street. 

Q For what purpose? A To discuss what transpired 
that morning in the office, what Mr. Winkel was going to 
tell me and what they discussed with Mr. Winkel. 

Later, around 12 o’clock, Mr. Winkel called me into his 
office. 

Q Alone? A Yes, sir. He told me that he had a 
very important matter to discuss with me about my case. 

Q Did he tell you why he had kept you waiting for 
that two-hour period? A Yes. He apologized, he said 
he kept me waiting because he had to wait and hear word 
of instructions from the 42nd Street office of the John 
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Hancock Company, the regional district office. 

68 Q With respect to what? A Instructions as 
to my case and my union activity. He then told 

me that the company and he both knew of my organizing 
the Insurance Supervisors ’ Union No. 24221; that Ij had 
arranged for and hired a meeting room at the Concpurse 
Plaza, until a few weeks before, to hold a meeting of the 
union; that I had paid for the room and for the meeting 
that was to be held the following day on February 8, 
1947, at the Capitol Hotel; that Mr. Robert H. Brennan, 
another assistant district manager in another office, had 
mimeographed the meeting notices for the union for this 
meeting to be held on Saturday, February 8th, and he 
told me that, and that the company knew everything that 
was going on and that he advised me, for my best inter¬ 
ests, my resigning from the union. 

He said, “I can’t promise you that you will have a| job 
with the company, but I will do my best.” But he ad¬ 
vised me to resign from the union right then and there. 

I told him that I couldn’t think of it at the moment; but 
I would think it over and call him back that afternoon. 

Q Did you call him back that afternoon? A I did. 
After leaving Mr. Winkel, I met the other assistant ipan- 
agers and I told them what had happened, ■what Mr. Win¬ 
kel had told me. They then told me that Mr. Winkel had 
instructed them and told them not to go to the union 
meeting the following morning. We then decided 

69 that we would go to my home and discuss this blat¬ 
ter further. We went to my home and Mr. Brebnan 

called me and we told him to come over, and he came 
over and we discussed the entire problem between the 
five of us, because Mr. Brennan had said that his man¬ 
ager had told him also not to go to the union meeting 
the following day. 

I then called Mr. George Russ long distance in Wash¬ 
ington, D. C., and told him what had been happening, 
and what had been going on, and we made an appoint- 
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ment to meet the following morning at the Astor Hotel, 
in the lobby of the Astor Hotel, before the regular meet¬ 
ing was to be held at the Capitol Hotel. 

The following morning, Mr. Weiss, Mr. Kerl and my¬ 
self met Mr. Russ at the Astor Hotel. Mr. Russ assured 
us that w^e had the protection of the American Federation 
of Labor in case anything were to happen to any of our 
jobs, and that w*e would get full protection. 

TRIAL EXAMINER EADIE: Who is Mr. Russ? 

THE WITNESS: Mr. Russ is the president of the 
Industrial and Ordinary Insurance Agents’ Council of 
the American Federation of Labor. 

Then I went to the meeting with Mr. Russ. Mr. Kerl 
did not go to the union meeting. Mr. Weiss said that he 
had to go and call Mr. Winkel, because he had promised 
him he w r ould call him that morning about going to the 
union meeting, and he had called Mr. Winkel and had 
70 told him that he wasn’t going to the union meeting. 

Q And you stated somew T hat earlier that you 
told Mr. Winkel that you would call him, that you also 
said that you did call him? A Yes. 

Q What did you tell him wdiat you spoke to him? A 
I called him that afternoon and told him I had talked the 
matter over, thought it over with myself, but I had not 
had a chance to talk it over with my wife, and that I 
couldn’t give him a definite answer, and that I would call 
him the following morning w T hen I had fully decided 
whether to resign from the union or not. I told him that 
I couldn’t, after thinking that I needed a union, in a few 
minutes in an hour, I couldn’t decide that I didn’t need 
it. So I told him that I w’ould call the following morn¬ 
ing, which I did. 

I called him the following morning at his home and 
told him that I decided not to resign from the union. 

Q On or about November 27, 1949, did you have 
another conversation with Mr. Winkel? A November 
27th? 
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MR. BALICER: Will the reporter please read the 
question to the witness again? 

(Last question read.) 

A Not November 27th. 

Q Were you ever notified that you were !dis- 

71 charged from your position as assistant manager? 
A I was notified on January 27th, 1949. 

Q Did any conversation take place at that time? A 
Yes. Mr. Winkel called me in that morning and told 
me the following words, he said, “Well, I will make it 
short and sweet. I will come right to the point. Your 
services are no longer required by the company. You 
have two weeks’ notice.” 

Q Did you ask him why your services were tedmi- 
nated? A I asked him why, and he said, “Well, pffi- 
cially for non-production”; and at the moment there I 
couldn’t think, or didn’t say anything, and I walked out 
of his office. 

The following day I went back into his office and 
I asked him again why I was being fired, and he told 
me, “Well, I had testified at the hearing the year before, 
and the home office had told him that I had made llim 
look silly in the testimony, and that he could come up 
to the home office and look at the record and see for him¬ 
self, and that they had told him that it would be bist, 
that they could have no respect for him if he did not 
get rid of me. 

I then asked him to see the letter of dismissal, ihe 
reason why, and T asked to see a letter dismissing i|ne, 
and he said, “Well,” he couldn’t show me any letter of 
dismissal. 

I then asked him why I couldn’t be hired as an agept, 
being there were two vacancies open in the office at 
the time. I asked him why, and he said, “Well, he 

72 couldn’t give me any reason why, only that tjhe 
company didn’t want me to work for them as an 

employee. 
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Q What vacancies were there at the time for a job 
as agent? A The same week there was an agent that 
retired on the staff that I had to—that I had super¬ 
vision over, Mr. Sam Yager. He retired that week. 

. There was a vacancy there, and there was a vacancy 
on Mr. Kerl’s staff. 

Q Would your layoff as an assistant manager have 
created another agent vacancy, and if so, how? A Yes, 
it would have created another vacancy, because another 
agent would be promoted to take my place as assistant 
manager, and a man necessarily would have to be em¬ 
ployed to fill his place, and a vacancy would exist until 
the man was placed on that debit. 

Q I take it, then, that after you were notified by 
Mr. Winkel that you were laid off as an assistant man¬ 
ager, you requested a job with the company as an agent? 
A I did. 

Q Did you make similar request of anybody else 
at any time? A Yes. 

Q Of whom? A I went to see Mr. Victor Butts, 
the regional manager of the area, the following 
73 week, and I asked the same thing of Mr. Butts 
that I had asked of Mr. Winkel, as to why I 
couldn’t have a debit and be employed as an agent and 
Mr. Butts said, “Well,” he was sorry but the company 
didn’t see fit to employ me as an agent. 

Q Did you make a similar request of anyone else? 
A Yes, I made a similar request of Mr. Frank Maher, 
the director of agencies of the company. 

• • * • 

MR. BALICER: I ask the reporter to mark for iden¬ 
tification as General Counsel’s Exhibit No. 12 a docu¬ 
ment which I now hand him. 

TRIAL EXAMINER EADTE: Describe the document. 

MR. BALICER: It is a letter which purports to be 
written to Mr. Frank Maher, director of agencies of the 
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John Hancock Mutual Life Insurance Company. It is 
dated March 3, 1949, and it is signed by Samuel Kohen. 

(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 12 for identifica¬ 
tion.) 

Q (By Mr. Balicer): I show you General Counsel’s 
Exhibit 12 for identification and ask you what it is. A 
This is a letter I addressed to Mr. Frank Maher, director 
of agencies of the John Hancock Mutual Lifje In- 
74 surance Company, Boston, Massachusetts, on March 
3rd, 1949. 

Q In that letter do you request a position as an 
agent? 

MR. RILEY: One minute. I object to a reference 
what is in a written exhibit not offered. 

MR. BALICER: I withdrew the question. I offer 
the exhibit in evidence. 

MR. RILEY: Well, respondent objects to its going 
into evidence on the ground it is self-serving, but if it 
is merely offered for the limited purpose of showing the 
position which Mr. Kohen took in the controversy, I 
haven’t any objection. 

MR. BALICER: It is offered for the sole purpose 
of showing that Mr. Kohen requested of Mr. Maherj for 
a position as agent with the company on the datE in 
question. 

MR. RILEY: For a limited purpose I have no ob¬ 
jection. 

TRIAL EXAMINER EADIE: All right. It wilj be 
received. 

(The document heretofore marked General Counsel’s 
Exhibit No. 12 for identification, was received in Evi¬ 
dence.) 

Q (By Mr. Balicer) Did you receive a reply to (gen¬ 
eral Counsel’s Exhibit 12 that you have just read? A 
Yes, I did. 
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MB. BALICER: I ask the reporter to mark for 
identification as General Counsel’s Exhibit No. 13 a letter 
which purports to be written from Mr. Frank B. Maher, 
director of agencies of the company, to Mr. Samuel 
Kohen, bearing the date March 9,1949. 

75 (Thereupon, the document above referred to was 
marked General Counsel’s Exhibit 13 for identi¬ 
fication.) 

Q (By Mr. Balicer) I show you General Counsel’s 
Exhibit 13 for identification— 

* * * • 

MR. BALICER: Will you read my question please, 
Mr. Reporter? 

(Question read.) 

Q (By Mr. Balicer) —and ask you to tell the Ex¬ 
aminer what it is? A This is a letter written by— 
signed by Mr. Frank B. Maher, director of agencies of 
the John Hancock Mutual Life Insurance Company, and 
addressed to me, and dated March 9,1949. 

Q Did you receive that letter from Mr. Maher? A 
I did. 

MR. BALICER: I offer it in evidence as General 
Counsel’s Exhibit No. 13. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 

(The document heretofore marked General Counsel’s 
Exhibit No. 13 for identification was received in evi¬ 
dence.) 

Q (By Mr. Balicer) Now, Mr. Kohen, were 

76 you in fact terminated by the company as an 
assistant manager? A Yes, sir. 

Q On what date? A February 12th, 1949. 

Q Were you ever reinstated to a position as an agent 
with the company? A No, sir. 

Q In connection with your dismissal, did you ever 
receive any letter notifying you that your services would 
no longer be required? A No, sir. 
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Q Had you received a letter welcoming you to the 
company when you were first employed by the company? 
A I did. I received a letter from the director of 
agencies welcoming me into the employment of the ^ohn 
Hancock at that time. 

Q When you received your promotion in November, 
1944, to assistant manager, had you received a letter 
from the company! A Yes, I received a letter from 
Mr. Maher, director of agencies, congratulating me and 
appointing me as assistant district manager and wishing 
me luck. 

Q You have never received a similar letter in view— 
A No. 

Q —in connection with your discharge! A No, 
sir. 

77 Q You have requested such a letter! 4 I 
asked Mr. Winkel to see the letter of dismissal. 

Q How long in all, in your various capacities, t^ere 
you employed with the company—by the company, rather! 
A Eleven years and eight months. 

Q Are you familiar with the customary practice ijrith 
regard to assistant managers 'who are laid off from that 
position! A Yes, sir. 

Q Will you tell us what that customary practice is! 
A Well, if an assistant manager is laid off for non- 
production he is usually demoted to an agent. 

Q Can you tell the Examiner of any instances in 
which men were terminated for one reason or ojher 
from position of assistant manager in which they were 
given positions as agents of the company! A Yes, sir. 
Mr. Robert H. Brennan was promoted to assistant man¬ 
ager; he was demoted, then he was promoted again to 
assistant manager, and he was demoted again, and he is 
an agent again today with the company. 

Mr. Benjamin Gilbert was demoted to an agent. 

Mr. Samuel Grubin; Mr. Milton Kerl was promoted 
to an assistant manager; he was demoted and now he 



has been promoted again and he is today an assistant 
manager. 

Mr. Allen Pogal was assistant manager and is now an 
agent. 

Q Did the same situation obtain with respect 

78 to Morris Holstein? A Yes, sir. 

Q He was promoted to assistant manager and 
he is now an agent? A Yes. 

Q Did all these instances which you have just re¬ 
cited, in which assistant managers were demoted to agents 
with the company, take place in the New York 5 office 
of the company? A All of them except one, Mr. Pogal. 
He was an assistant manager in another district office. 
He is now an agent in the New York 5 District Office. 

Q Do you know of any instances in which this cus¬ 
tomary practice was followed with respect to agents in 
offices of the company other than the New York 5 
office? A Yes, sir. 

Q Will you tell the Trial Examiner those instances? 
A Well, Mr. Benjamin Teller, Mr. "Walter Middleton, 
Mr. Davis Joachim. 

Q Are you acquainted with a John Terlatto? A Yes, 
sir. Mr. John Terlatto was also assistant district man¬ 
ager and demoted to an agent. 

Q Were Mr. Teller and Mr. Joachim and Mr. Middle- 
ton employed in the Yonkers office of the company so 
far as you know T ? A Mr. Middleton is there now. Mr. 
Teller is in California now; he was in the New 

79 York 5 District Office. Mr. Joachim was in the 
New York 1 office. 

Q And Mr. Terlatto? A Mr. Terlatto is in the 
Brooklyn office; I don’t know just which one, but it is in 
Brooklyn. 

Q Do you know whether or not any agent filled the 
vacancy which was created by your dismissal as assistant 
manager? A Would you mind repeating that? 

(Last question read.) 
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A Yes, sir. 

Q Who filled that vacancy? A Mr. Morris Holstein. 

Q Was he an agent in the New York 5 office^ A 
Yes, sir, at the time that I was dismissed. 

# • • • 

MR. BALICER: I ask the reporter to mark for iden¬ 
tification as General Counsel’s Exhibit No. 14 a letter 
which purports to be written by Mr. Walter Winkel to 
Mr. Malcolm C. Young, director of agencies, re Sainuel 
Kohen’s promotion, and bearing the date of Octpber 
23,1944. 

Counsel advises me that he is prepared to stipifiate 
that this original copy of the letter was sent to Mr. 
Malcolm C. Young by Mr. Winkel, director of agencies, 
on the aforementioned date recommending Sapiuel 
80 Kohen for promotion from the position of a^ent 
to the position of assistant manager in the }Jew 
York 5 office. 

TRIAL EXAMINER EADIE: So stipulated? 

MR. RILEY: So stipulated. 

(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 14 for identifica¬ 
tion.) 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be receive^ 

* • • • 

Cross-Examination 

' 

* * * * 

85 MR. RILEY: I ask that this be marked ke- 
spondent’s Exhibit No. 2 for identification. 

(Thereupon, the document above referred to was 
marked Respondent’s Exhibit 2 for identification.) 

Q (By Mr. Riley) And I show you Respondent’s 
Exhibit 2. 
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• • * • 

86 Q State whether or not you find your signature 
on that paper. A I do. 

• # • • 

Q Did you write that letter on or about the date you 
find at the heading of it ? A (Indicating) I did. 

Q To whom did you hand that letter? A Mr. Walter 
Winkel, district manager of New York No. 5. 

# • • * 

MR. RILEY: I offer it in evidence. 

• • • * 

87 TRIAL EXAMINER EADIE: As I understand 
it, you did sign the letter? 

THE WITNESS: That letter was requested by me 
from Mr. Winkel and I drew T up the letter, signed it, and 
gave it to him. It was not mailed. It was handed 
to him. 

• • • • 

88 TRIAL EXAMINER EADIE: Objection over¬ 
ruled. It will be received. 

(The document heretofore marked Respondent’s Ex¬ 
hibit 2 for identification was received in evidence.) 

• • • • 

89 Q (By Mr. Riley) In this letter you referred 
to a conversation you had with Mr. Winkel on 

September 23rd of 1948; did you not ? A I did. 

Q And the subject of that conversation was mainly 
Mr. Winkel’s complaint to you that your production of 
weekly premium for the company was very poor, below 
standard, was it not ? 

• • • • 

A On the time it had partially to do with the pro¬ 
duction record. 

Q (By Mr. Riley) And, as a matter of fact, 
you had not one but a number of conversations 


90 
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with Mr. Winkel at about the time of writing this letter 
of September 27, 1948, where your poor production was 
a subject of talk, did you not? A I only had the one 
conversation, and I believe I stated marked in the letter 
of September 23rd. That was the one conversation. 
Any previous conversations were held with me and the 
other assistants at the same time. Mr. Winkel dis¬ 
cussed— 

Q Well, after you wrote this letter, which is Re¬ 
spondent’s Exhibit 2 in evidence, did you or did you not 
make an attempt to better your record of produc- 
91 tion in the weekly premium branch? A It was 
not only weekly premium branch, it was every 
branch of the business concerned, because the more pro¬ 
duction, the more I would earn. It concerned my earn¬ 
ings. 

Q Well, did you make a special effort to develop 
more weekly premium or industrial business subsequent 
to writing this letter, which is Respondent’s Exhibit 2, 
to Mr. Winkel? A Well, not only weekly premiums 
business. It was monthly business as well as ordinary 
business. 

Q I assume that you made an effort to increase your 
ordinary production. Did you also make an efforjfc to 
better your production of weekly premium business? Yes 
or no ? A Yes, sir. 

Q You recognized that the company was complaining 
at that time concerning the poor state of your weekly 
premium business, did you not? A I don’t know about 
the company. I know Mr. Winkel spoke to me. 1: he 
spoke for the company, naturally it was the company. 

Q Well, you recognized Mr. Winkel was complaining 
about the fact that your weekly premium production was 
very low at the time, do you not? A Well, at that par¬ 
ticular time he complained of weekly premium and other 
branches of business, the same as he did with other assist¬ 
ant managers. 
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92 Q But you had at least one conversation with 
your manager, Mr. Winkel, where the subject of 

poor production was discussed between you, did you not? 
A Yes, sir. 

Q And in all these talks you say you had with Mr. 
Winkel—can you recall any other instances when you 
talked about production other than this one which wound 
up with you writing Respondent’s Exhibit 2 to him? 
Yes or no? A Yes. Mr. Winkel had talks with me 
and the another three assistants— 

Mr. Kerl, Mr. Lanigan, and Mr. Weiss, each and every 
week on an average of at least twice a week. 

Q Well— A In referring to production of new 
business. 

Q Was he complaining to all of you that your weekly 
premium production was below standard? A Yes, sir. 

Q Well, how many times can you think of now, we 
will say, within the three months prior to September 
27th, 1948, that the same thing wras talked of between 
Mr. Winkel and you assistant district managers? A 
Well, I just said every week. I can’t enumerate the 
exact number of times, but it was at least twice a week. 
Q Twice a w^eek? A Yes, sir. 

93 Q Well, for howr many weeks, roughly? Was 
it 10 weeks, 13 weeks, 26 weeks? A Well, in a 

three-month period it would be 13 weeks. 

Q Twice a wreek? A Yes, sir. 

* • • • 

102 Q You testified that on March 3, 1949, you had 
a talk with Mr. Victor J. Butts, who w*as the re¬ 
gional district supervisor. A I testified that I had a 
talk with Mr. Butts, but not on March 3rd. It wras the 
first vreek of February, the week after I was notified by 
Mr. Winkel that I vras dismissed, and my services were 
no longer required. 

Q That was in February? A That’s right. 
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Q You are correct, you said, it was on February 8, 
1949, when you went to see Mr. Victor Butts; is tbjat so? 
A Yes, sir. 

Q Where did that conversation take place? |A In 
Mr. Butts’ office on East 42nd Street, New York Cfty. 

Q How long did that conversation consume in time, 
as near as you can now recall? A Oh, about between 
20 and 30 minutes. 

Q And that was a conversation in which you asked 
Mr. Butts to try to arrange for you to be rehir^d, or 
hired as an agent with this respondent, did you not? 
A Yes, sir. 

Q And you are positive that that conversation 
103 took from 25 to 30 minutes? Is that your testi¬ 
mony? A Well, as far as I can remember. 

Q What did you talk about for half an hour? Al We 
talked about that, and we talked about other matters. 

Q I ask you whether in General Counsel’s Exhibit 12, 
which is the letter of March 3, 1949, you said this to 
Mr. Maher over your signature: “On February 8, 1949, 
I went to see Mr. Victor Butts, Regional Managejr, re¬ 
garding the above. He also could not give me any reason 
as to why I could not be employed as an agent by the 
John Hancock.” 

Did you make that statement? A Is that what you 
are reading from the letter and over my signature! yes. 

Q Do you mean to say in all this one-half hour of 
conversation Mr. Butts did not once tell you why: you 
could not be rehired or hired as an agent for this 
company? A He told me that my record as an agent, 
the company did not see fit to hire me as an agent, 
they just did not want to rehire me. 

Q Well, did he let it go with that one sentence, or 
did he expand on it and give you an elaboration as to 
why your production record was considered low? A 
As an agent? 
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Q No, for any reason. Did he tell you why your 

104 production was low during that half-hour talk? A 
No, because part of that half-hour talk, as I stated 

before, was about other matters. 

Q Well, was Mr. Butts’ statement to you concerning 
your production, embraced in one sentence that you just 
testified, or was there more to it than that? A There 
might have been a couple of sentences more, but that is 
the substance of what Mr. Butts stated. 

Q Well, do you want to withdraw your statement, 
then, that Mr. Butts did not give you any reason as to 
why you could not be employed as an agent by the 
John Hancock? A No, I would not withdraw it. 

Q What? A I cannot withdraw it. That is the 
statement I made at the time. That statement in the 
letter was only made an March 3rd. It was only a few 
weeks later, so naturally I know what Mr. Butts had 
stated, and in a letter of that type I wouldn’t exactly 
put down word for word what Mr. Butts had stated. 

Now, two years later, I cannot recall each and every 
word, but the substance was that, well, I wouldn’t be 
hired as an agent by the company. 

Q Well, you don’t want the Board to understand that 
it was as summary as all that, do you? Didn’t Mr. 
Butts sit down and talk to you at some length and try 
to explain to you that you should go into some other 

105 type of business, a type of business that was more 
suited to your experience and your capabilities 

than life insurance, in the weekly premium branch? A 
Well, my capabilities, I feel, were still in the life in¬ 
surance business. 

Q No, I want to know whether Mr. Butts didn’t say 
to you at that time that he thought vour capabilities 
would be better devoted to earning a living in some 
other line of work than weekly premium life insurance. 
A He might have said it. 
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Q You wouldn’t deny that he said that to you, ^ould 
you? A Well, I can’t flatly deny it, but he might have 
said it. 

Q But you weren’t satisfied at the time thalj; Mr. 
Butts gave you a reason that satisfied you; is that tight? 
A That’s right, because I felt that I did not get any 
reason from Mr. Winkel or Mr. Butts as to why I was 
dismissed, and that is the reason I wrote to Mr. Maher 
asking for a position as an agent. That’s the reason I 
also asked for a letter of dismissal, possibly explaining 
the reason for my dismissal. 

Q You testified on direct examination that when you 
became an assistant district manager, toward the e:id of 
the year 1944, Mr. Frank Maher, then manager of dis¬ 
trict agents of the company, wrote you a letter; is that 
correct? A Yes, sir. 

106 Q Have you got that letter with you? A No, 


Q I show you this—well, I withdraw that. 

MR. RILEY: I ask to have this carbon copy marked 
as Respondent’s Exhibit 3 for identification. 

(Thereupon, the document above referred to was 
marked Respondent’s Exhibit 3 for identification.) 

Q (By Mr. Riley) I show you Respondent’s Exhibit 
3 for identification and ask you to read it over. ( brand¬ 
ing the document to witness.) A Yes. 

Q Have you read it? A Yes, sir. 

Q Do you recall, and can you state whether Respond¬ 
ent’s Exhibit 3 is a correct copy of the letter yoii got 
on or about November 1, 1944, from Mr. Frank Maher, 


director of agents? 


Yes, sir, it is. 


MR. RILEY: I offer that letter in evidence. 

MR. BALICER: No objection. 

TRIAL EXAMINER EADIE: It will be received. 
(The document heretofore marked Respondent’s] Ex¬ 
hibit 3 for identification was received in evidence.) 
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108 Redirect Eocamination 

• • • • 

109 Q Now, counsel for the company has read you 
a portion of General Counsel's Exhibit 12. I also 

would like to read a portion of that letter. 

Does it or does it not say, in this letter, that: 

“On February 8, 1949, I went to see Mr. Victor Butts, 
regional manager, regarding the above. He also could 
not give me any reason as to why I could not be em¬ 
ployed as an agent by the John Hancock.” A That's 
right. 

Q And to the extent that you had any discussions 
with Mr. Butts regarding production, did those discus¬ 
sions pertain to your production record as an assistant 
manager or as an agent? A As an assistant manager. 

• • • • 

110 Q (By Mr. Balicer) I show you Respondent's 
Exhibit 2 in evidence and ask you under what 

circumstances it was written and given to Mr. Winkel? 
A This letter was requested on September 23, 1948. 
Previous to that, the National Labor Relations Board had 
rendered a decision in reference to— 

Q Dismissing the petition for the unit of the assistant 
managers? A Dismissing the petition for the unit of 
the assistant managers, and right after that Mr. Winkel 
had this discussion with me on September 23, 1948, and 
instructed me to write this letter to him, address it to him. 

Q Now, these production talks you had with Mr. 
Winkel, did they concern your production record as an 
assistant manager? A Yes, sir. 

Q Did that pertain to production of the agents 

111 of insurance under vour jurisdiction? A Yes, sir. 

Q Was it at all concerned with your production 
of life insurance as an agent? A No, sir. 

• • • * 
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114 Q (By Mr. Balicer) From your persona^ ex¬ 
perience as a life insurance agent since 1937^, ap¬ 
proximately, can you tell us whether there is a trend 
away from weekly industrial insurance to ordinary insur¬ 
ance? A Yes, there is. 

• • • • 

115 Q Is it or is not true that on February 8, 1949, 
when you spoke to Mr. Butts, he could not give 

you any reason as to why you could not be employed as 
an agent by the John Hancock Company? A Yesj sir. 

• • • • 

117 MR. RILEY: Will it be stipulated, Mr. Ba!.icer, 
that the dates of the Board’s decision in No. 2-R- 

118 7772, being the representation proceeding that Mr. 
Kohen testified about, was April 18, 1948? 

MR. BALICER: We will so stipulate. 

• * • • 

MR. BALICER: I wish to interrupt. Did I under¬ 
stand counsel to request a stipulation with regard to 
April 18th, or August 18th? 

MR. RILEY: Which was it? 

MR. BALICER: The decision came down in August. 
MR. RILEY: August? 

MR. BALICER: August 18, 1948. I wish to correct 
my stipulation. 

TRIAL EXAMINER EADIE: It reads, “This blank 
day of August.” So now the stipulation is August 18, 
1948. 

• • * * 

126 Victor J. Butts j 

• # * * 

Direct Examination 

Q (By Mr. Riley) Mr. Butts, how many years have 
you been a licensed insurance man in the State of 
New York? A About 29 years. 
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Q How many years have you been employed by the 
respondent? A Thirty-three. 

Q And what positions have you held with the re¬ 
spondent? A I was a clerk, cashier, assistant district 
manager, home office inspector, regional supervisor, dis¬ 
trict manager, regional manager. 

Q Is the last job you mentioned the one which you 
presently hold? A Yes. 

Q With the respondent? A Yes. 

Q How many years have you been regional district 
manager? A Since March of 1941. 

127 Q And is your office in New York City? A 
Yes, sir. 

Q Are you in what is known as the agency branch 
of the business? A Yes. 

Q Is the agency branch of the business the one that 
deals with the production of life insurance the the rela¬ 
tions of the agents licensed for this company to the re¬ 
spondent company itself? A That is correct; and the 
district agency department of the business. 

Q And I assume that that carries with it the relations 
as between agents and various members of the public 
with whom they have dealings, providing those matters 
relate to the agents’ dealings with that particular man; 
is that not so? A That is correct. 

Q Are you personally acquainted with Mr. Samuel 
Kohen? A Yes. 

Q The former assistant district manager of the re- 
spendent? A I am. 

Q How many years have you known Mr. Kohen? A 
Well, I have known him since I came into the depart¬ 
ment as regional manager. That -would be in ’41. 

Q Since ’41? A Yes, sir. 

Q Is it part of your job to keep your finger 

128 on the pulse of just what the agents in the New 
York City area are doing man by man? A That 

is correct. 
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Q And I suppose it is true that you follow statistics 
which are furnished to you from the various district 
offices respecting the activities and production of ejach 
particular agent and assistant in the metropolitan aijea? 
A Yes, sir. 

Q Has that same condition been true since 1941 
since you have been regional district manager? A Yes, 
it has. 

Q And does New York No. 5 District Office, at which 
Mr. Samuel Kohen was attached, come under your direct 
supervision and jurisdiction? A Yes, sir. 

Q Now, there have been introduced in evidence, as 
the General Counsel’s Exhibit 2 to 8 or 9, inclusive, Cer¬ 
tain photostats referring to production of certain agents, 
among them Mr. Kohen, going back as far as 1938 to 
1944. 

Are you familiar with those papers? A I am. 

Q As respects these exhibits that I have mentioned, 
I find on certain of them—for example, General Counsel’s 
Exhibit No. 6—under the column “Gross Increase” on 
the “Weekly Premium” side certain minus signs. 
129 Will you state the significance of those minus signs 
in making and keeping these records? A Well, 
that represents a decrease in the insurance account of 
that agent in the industrial department, or assistant 
manager, as it may be. In other words, the issue l^ss 
the lapses of business in premium, plus any reinstate¬ 
ments would determine whether the account was on in¬ 
crease or decrease. 

Q Nou% on General Counsel’s Exhibit 7, for example, 
on the “Weekly Premium” side, under the caption 
“Gross Increase”—and I am referring to General Coun¬ 
sel Exhibit 7, dated September 19,1939— 

• • • • 

Q (By Mr. Riley) Now, with respect to General 
Counsel’s Exhibit 7, being one of these monthly progress 
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bulletins of December, 1939, I find a capital D under 
the “Gross Increase” column preceding a numerical 
figure. 

Will you state the meaning of the capital D as used 
in those forms? A That indicates a decrease. 

Q Would you say the symbols—the minus sign and 
a capital D; in that connection mean one and the same 
thing? A That’s correct. 

Q Now, as to each and every agent associated 

130 with New York No. 5 during the years from 1941 
to the present, do the duties of those men require 

that they solicit and write weekly premium or industrial 
business? A Yes. 

Q Is there any man licensed as an agent or con¬ 
nected with New York No. 5 in those years who is 
privileged not to write weekly premium and industrial 
business, if he is an agent? A No, they are all licensed, 
and that was their contract. 

Q Is that true of the company in general? Does it 
have any men in the district offices who are not of the 
same description that you have just mentioned? A No. 
They are all in the district agency or organization—they 
all write all forms of life insurance, including industrial. 

Q Is it true that the company has in certain places 
men under contract with it as general agents? A That’s 
correct. 

Q Now, do those general agencies write any weekly 
premium business? A No. 

Q They are confined to what is known as ordinary 
life insurance and annuities, are they not? A That’s 
right; and group insurance. 

Q What is the distinction between weekly premium 
or industrial business, on the one hand, and ordi- 

131 nan* business, on the other? A Well, industrial 
insurance, weekly premium, is written in smaller 

units. It is written on the basis of the premium being 
paid weekly; whereas, ordinary insurance, the premium 
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is written on an annual basis, payable annually, semi¬ 
annually, or quarterly, as a rule. 

Q There is also what is known as a monthly debit 
ordinary, too, is there not? A That’s correct. 

Q Is that a life insurance, where premiums arq paid 
from month to month? A That’s correct. 

Q Where are the premiums collected in the Weekly 
premium or industrial branch? A They are collected in 
the home generally, or the place of business. 

Q And is it the duty of these industrial agents, Weekly 
premium agents, to make those collections by calling at 
the house week after week contacting the family? A 
Yes, that’s right. 

Q And are the premiums so collected endorsed in a 
premium receipt book issued to the policyholder in each 
case? A Yes. 

Q And at the same time endorsed in a collection book 
the agent carries under his arm or in his bag? 
132 A That’s correct. 

Q Now, this company, I believe, was organized 
in 1862, was it not? A That’s right. 

Q And as far as you are aware, has it always been 
known as a weekly premium or industrial company pri¬ 
marily? A Yes. 

Q Is that true today? A That is right. 

Q And what percentage of the revenue of the com¬ 
pany, roughly speaking, is attributable to district offices, 
say, as apart from general agencies? 

• • • • 

A T would say that about 70 per cent of the Com¬ 
pany’s income is through the district agency organiza¬ 
tion. 

Q (By Mr. Rilev) Is the company going ahead de¬ 
veloping the district agencies in which weekly premium 
business is written? A Yes. 

Q Has there been anv let-down in the activities of 
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the company to develop and promote weekly premium 
business? A There has not. 

133 Q Now, could the company, in your estimation, 
afford to let go the weekly premium business and 

confine itself to ordinary business ? A No. 

Q In the daily and weekly activities of an agent, such 
as Mr. Samuel Kohen was, in the years, say, 1937 to 
1944, was the company interested in respect to him and 
similar agents, in the promotion by the agent of weekly 
premium business? 

• • • • 

A Yes. 

Q (By Mr. Riley) And suppose, for the sake of an 
example, a particular man had shown a considerable 
activity in developing ordinary life insurance, but a 
very poor progress in respect to developing weekly pre¬ 
mium business, would that have been a cause of concern 
to you as his superior? 

* • • • 

A Yes, indeed. 

Q (By Mr. Riley) Now, will you explain briefly the 
significance with respect to an agent like Mr. Kohen in 
those years 1937 to 1944 of the term “a net col- 

134 lectible increase of the weekly premium business?” 
A You have reference to his account—I mean his 

production ? 

Q Yes. A Well, an agent of course is required to write 

additional premiums on weekly premium as well as other 

forms of life insurance, and he issues certain policies; 

and the cases on his debit, as we call it—the territory 

' * 

covered by him—in the event of his operation having 
certain cases that are lapsed for non-payment of pre¬ 
miums; then the difference between his writings and his 
issues and the amount of business that has lapsed deter¬ 
mine whether his account is on increase or decrease. 

Q Would you say that increase of such collectible 
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debit in the industrial branch, as respects a particular 
agent like Mr. Kohen, is a healthy sign, and a decrease 
is an unhealthy sign? 

* * * * 

A That is true. 

Q (By Mr. Riley) Well, as an agent back in tfiose 
years between ’37 to 1944, was there assigned to Samuel 
Kohen a particular territory known as a debit f A 
That’s right. 

135 Q And did that debit consist of, say, several 
hundred families who had insurance on the lives 

or relatives of the families living with them? A Yek. 

Q And was it the job of the agent to collect tnose 
premiums? A That’s right. 

Q Was it the job of the agent to solicit among tjiose 
families new weekly premium insurance? A Yes. 

Q Was it also his job to solicit in the same neighbor¬ 
hood, or anywhere he could, additonal weekly prenjium 
business, insurance on people not previously insured?! A 
That is correct. 

Q That is, whether or not they had previously taiken 
out policies in this company; is that correct? A That’s 
correct. 

Q Is that considered a prominent feature of a weekly 
premium life insurance daily activity? A It is. 

Q Is that known as canvassing and soliciting new 
insurance? A That’s correct. 

Q Now, when an agent takes hold of a debit ^nd 
becomes responsible for the collection of the premiums, 
would you say the average debit might run f^om 

136 $200 a month to possibly $250 a month? A A 
week. 

Q A week, I should say. A Yes. 

Q A week? A Yes. 

Q Does that mean that the net amount of money that 
he is expected to collect on standing business in force 
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would be that sum of money, say, too, $250 a week? A 
That is correct. 

Q Is it required that he give in weekly accounting 
sheets to his superiors, showing his activities week by 
week? A Yes. 

Q And is it the function of the district cashier to 
check those figures in collaboration with the assistant 
district manager in charge of that particular agent’s 
debit? A Yes, sir. 

Q Each week? A Yes. 

Q Now, there was that testimony by Samuel Kohen 
yesterday concerning these General Counsel’s Exhibits 
2 to 8. Did these original papers, representing those 
exhibits, come before you at about the time they were 
made up? A I get a copy of those each week from 
the district offices. 

Q Is your familiarity with the written records of an 
agent’s production based upon papers annually put 
137 before you or at more frequent intervals than 
annually? A More frequent. 

Q How frequently do you get statistical reports con¬ 
taining figures of agents’ productions in your territory? 
A Well, we get the bulletin, the exhibits each week. 
Then we get various other reports at different times. 

Q Is it part of your job to keep your finger on pro¬ 
duction of these various men week after week through¬ 
out the entire year? A That is correct. 

Q Is there ever a time when your interest in that 
feature of production lags? A No. 

Q And is it also part of your job that in the event 
a manager complains that an agent is not writing, the 
matter mav come before vou for attention? A That’s 
correct. 

Q And is it part of your job to see to it that diffi¬ 
culties are ironed out in respect to agents’ non-produc¬ 
tion, or claims by the manager in that regard? A That 
is part of my job, yes. 
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Q When a man is an assistant district manage^, he 
has how many men, as a rule, under him? A An aver¬ 
age in this area of seven or eight. 

Q And is the assistant district manager corn- 
138 pensated to some extent at least based upoa the 
production of the seven men on his staff who work 
under him? A That’s correct. 

Q And these seven men have the rank and title of 
agents; is that correct? A That’s correct. 

Q And the assistant district manager is up the lad¬ 
der, as Mr. Kohen was, from 1944 to 1949; is that) so? 
A Yes, sir. 

Q Is it true that the falling off of the production 
of agents has a bearing one way or the other, Apon 
the compensation paid the assistant district manners? 
A Yes, sir. 


Q Is it expected of an assistant district manager that 
he guide and direct the efforts of weekly premium agjents 
in the production of that type of industrial business? 
A Yes. 

Q And I suppose other types, too; is that correct? 


A All forms of business. 

Q Now, in the latter part of the year 1943, did dis¬ 
trict manager Winkel then act as the district manager 
of New York No. 5 office? A He did. 

Q And was Samuel Kohen then an agent wbrk- 
139 ing in New York 5 District Office? A Yes, sir. 

Q At the end of the year 1943 did District 
Manager W T inkel recommend to you that he would like 
to elevate agent Samuel Kohen to the position of assistant 
district manager in his office? A That’s correct. 

Q And was that the normal routine to be referred 
to you in the first instance rather than to someone else? 
A That’s right. 

Q You are superior, are you not, to the district 
managers? A Yes, sir. 

Q In your area? A That’s correct. 
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Q And was in the position of District Manager Winkel 
at the end of 1943 that he felt Samuel Kohen was entitled 
to promotion? A That’s correct. 

Q In connection with that recommendation of Mr. 
Winkel, did you make an intensive scrutiny at the time 
concerning the activities and the production records of 
Samuel Kohen? A That’s correct. 

Q What view did you take in respect to Mr. Winkel’s 
recommendation at that time? A Well, I talked with 
Mr. Kohen at the time and reviewed his record, and it 
w~as my recommendation that his production in the 
weekly premium department of the business was 

140 not of a standard to warrant his promotion. 

Q Did you come to that conclusion as a result 
of study and reflection you made on his production rec¬ 
ords back in 1943 ? A That is correct. 

Q Did you take the position in those days that he 
was below average with respect to his production in the 
■weekly premium branch of the business? 

• • • • 

Q (By Mr. Riley) State what action, if any, was 
taken on Mr. Winkel’s recommendation made toward the 
end of 1943 that Samuel Kohen be elevated? A It w'as 
not approved. 

Q When did the question of Samuel Kohen’s elevation 
next come up prominently to you? A I think it was a 
few months later; I would say around nine months. 

Q How many months ? A Nine. 

Q Nine months later? A To the best of my recollec¬ 
tion. 

141 Q And Mr. Kohen was promoted at the end 
of the year 1944 to assistant district manager, was 

he not? A That is correct. 

Q Now', there is in evidence a letter, whereby Mr. 
Winkel about that time strongly recommended Samuel 
Kohen’s elevation to the position; is there not? A That 
is correct. 
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Q Did that letter come before you at about the iime 
it was— A (Interposing) Yes, it did. 


142 Q (By Mr. Riley) Well, Mr. Butts, towards 
the end of the year, 1944, and prior to the eleva¬ 
tion of Samuel Kohen to assistant district managership 
in New York No. 5 District Office, what recommendation 
did you personally make to the company and to your 
supervisors concerning Mr. Winkel’s suggestion of ele¬ 
vating this man? 


A I still felt that Mr. Kohen’s record, particularly 
in the weekly premium department of the business, was 
not indicative of his ability to train other agents rnider 
his supervision, if he were appointed as assistant dis¬ 
trict manager, to do a two-fisted job in the production 
of life insurance. 

Q Did you go on record over your signature 
143 to the company in recording your objection to the 
elevation of Samuel Kohen to the assistancy? A 
Yes, I did. 

Q In the years 1943 and 1944? A I did. 

• • • « 

MR. RILEY. I ask that this paper, dated Noveniber 
30, 1943, be marked for identification as Respondent’s 
Exhibit No. 4. 

MR. BALICER: May I examine, please? 

(Mr. Riley hands document to Mr. Balicer.) 

(Thereupon, the document above referred to ^vas 
marked Respondent’s Exhibit No. 4 for identification.) 

Q (By Mr. Riley) Mr. Butts, will you look at 'Re¬ 
spondent’s Exhibit No. 4 for identification, and stlate 
whether you wrote and signed that letter on or about 
the date at the top of it? (Handing to witness) A 
(Examining document) Yes, sir. 
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Q Where did you send that letter after you wrote 
and signed it? A I addressed it to Mr. Malcolm Young, 
Director of Agencies, at our home office. 

Q Was he your superior in the company in 

144 the agency department ? A Yes, sir. 

Q Is that exhibit you hold in your hand part 
of the company’s permanent files relating to Samuel 
Kohen, agent? A That’s correct. 

MR. RILEY: I offer that paper in evidence as part 
of the background. 

• © • • 

(The document heretofore marked Respondent’s Ex¬ 
hibit No. 4 for identification was received in evidence.) 
TRIAL EXAMINER EADIE: Proceed, Mr. Riley. 

Q (Mr. Riley) Did your superiors at Boston yield 
to the recommendation of manager Winkel that Samuel 
Kohen be appointed and elevated at the time, in spite 
of your recommendation to the contrary—yes or no? A 
At the time this letter was written? 

Q Yes. A They did not approve it— 

Q No. But the company at a subsequent period of 
time,—meaning your superiors at Boston—did the com¬ 
pany reverse your stand in the matter and designate 
Mr. Kohen assistant district manager of New York 
No. 5? A That’s correct, yes, sir. 

145 Q Do you at certain intervals of time in this 
company rate the performance of agents and 

assistant district managers, according to certain formulae 
or rules that you have? A Yes, we do. 

Q Was there a rating made on or about November 
30,1945 of Samuel Kohen? A Yes, sir. 

• • • • 

Q (By Mr. Riley) And was that rating made by an 
assistant of yours, or a colleague of yours, named Mr. 
L. P. Stevens—Lloyd P. Stevens? A Yes, sir; that’s 
correct. 
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MR. RILEY: I ask that this paper be mar 
Respondent’s Exhibit 5 for identification. 

(Thereupon, the document above referred tO was 
marked Respondent’s Exhibit No. 5 for identification.) 

Q (By Mr. Riley) I show you Respondent’s Exhibit 
5 for identification, and ask you whether this paper is 
part of the company’s personnel files relating to agent 
Samuel Kohen of New York No. 5 District? A (Ex¬ 
amining document) Yes, it is. 

146 Q State the date when that paper was filled in? 
A November 30,1945. 

Q Do you find your own handwriting on that paper, 
and also the handwriting of your colleague, Mr. Lloyd 
P. Stevens? A Yes, sir. 

MR. RILEY: I offer that Respondent’s Exhibit No. 5 
in evidence. 



TRIAL EXAMINER EADIE: Is there any objection? 
MR. BALICER: No objection. 

TRIAL EXAMINER EADIE: It will be received. 
(The document heretofore marked Respondent’b Ex¬ 
hibit No. 5 for identification, was received in evidence.) 

• • • • 

147 Q (By Mr. Riley) Now, in making up Re¬ 
spondent’s Exhibit 5, was that filled out in the 
first instance by Lloyd P. Stevens, of the agency de¬ 
partment, in collaboration with Samuel Kohen? A Yes. 
As a matter of fact there were three forms made up. 

Q Yes. Did you dictate in any way, shape or form 
to Lloyd Stevens what conclusions he should come to in 
respect of Respondent’s No. 5? A No, I did not! 


Q Did the paper first come to you after Mr. Stevens 


had made his rating on it? A That’s correct. 

Q And what is the net result of that in percentage 
of efficiency, if you will state, according to your concep¬ 
tions and Mr. Stevens’ at the time? 


• • • • 
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A The final rating was 64.5. 

Q (By Mr. Riley) Well, is that considered a 

148 passing mark; and if so, how much over passing? 

A It is not considered a favorable mark. 

MR. BALICER: I renew my objection, Mr. Exam¬ 
iner. I have examined the document and it speaks for 
itself. 

TRIAL EXAMINER EADIE: Objection overruled. 

Q (By Mr. Riley) When that paper was put in, Re¬ 
spondent’s Exhibit 5, by Mr. Stevens to the company, 
you put your signature on it; did you not? A That’s 
correct. 

Q Did you or did you not concur with the view Mr. 
Stevens took and the rating he made of Samuel Kohen 
at that time? A I did concur with it. 

TRIAL EXAMINER EADIE: You said it was not 
considered a favorable mark. What is a passing mark, 
w^ould you say? 

THE WITNESS: Well, there isn’t any passing mark, 
sir. We have ratings that run from 90—Well, I would 
say that anything below 80 is not a very good rating. 

Q (By Mr. Riley) In making that rating do you feel 
that you vrere perfectly fair according to your lights, 
to Mr. Samuel Kohen? 

• • • • 

149 A Yes, sir. 

Q (By Mr. Riley) Have you any hostility 
towards Mr. Kohen personally? A No, sir. 

m • • • 

A No, sir. 

Q (By Mr. Riley) And have you any hostility to¬ 
wards labor unions? 

• • • • 

A No, sir. We have been doing business with them 
for ten years. 
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Q (By Mr. Riley) Is it up to you to conduct rela¬ 
tions in an ordinary grievance procedure? Is it up to 
you to conduct day-to-day relations with labdr rep- 

150 resentatives in this area representing thd em¬ 
ployees or agents and the company, in th^ first 

instance? j 

* • • • 

A Yes, sir; I do. 

Q Would you characterize your dealings with the 
labor organizations for the past ten years in this area 
as harmonious or inharmonious? 

* # • • 

A Yes, we do- We meet with them. We have 
very— 

Q (By Mr. Riley) No. The question was a little 
different. Do you consider your relations with the jlabor 
organizations representing agents in this area, on thje one 
hand, and the company on the other, as harmonious or 
inharmonious ? A I would say harmonious. 

Q Now, you are the man, are you not, who con- 

151 ducts those in the first instance with the unions? 
A Well, it’s the second step with our present con¬ 
tract. My part in that, in the grievance machinery and 
so forth, is to meet with the committee of the ufiion, 
following a previous meeting with the manager and the 
committee. 

Q I see. You mean the office committee— A Tljiat’s 
right. 

Q (Continuing) —representing employees? A That’s 
right. 

• • • • 

Q (By Mr. Riley) For how many years has there 
been a bargaining contract between the CIO and this 
respondent in this area, if you know? 

• • • * 
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A I believe that we have had a contract for 
over 10 years. 

Q (By Mr. Riley) With what organization is that? 
A The UOPWA. 

TRIAL EXAMINER EADIE: CIO? 

THE WITNESS: CIO. 

Q (By Mr. Riley) And now, in May of 1949, was 
there a vote taken by order of the National Labor Rela¬ 
tions Board? 

• * • • 

Q (By Mr. Riley) —in which the AFL, the American 
Federation of Labor, the National Federation of Insur¬ 
ance Agents Council, AFL— 

* * * * 

Q (By Mr. Riley) Was a vote taken on that 

153 particular election some time around May, 1949 
under orders of NLRB? A That’s correct. 

• # # « 

A Yes, there was. 

Q (By Mr. Riley) Yes. Was a vote taken on that 

election under the aegis of the NLRB nationwide in this 
particular respondent company? A Yes, sir. 

Q And as a result of that election, did the numerical 
vote favor one or the other of those two organizations 
and, if so, which one vras it? 

• • • • 

154 A The vote resulted in the CIO getting the 
majority of the votes. 

* * # • 

155 Q (By Mr. Riley) Well, did you know at all 
times that a substantial number of agents working 

156 for the respondent company were AFL members? 
A That is correct. 

Q And another substantial number were CIO mem¬ 
bers? A That is right. 






Q Did you in any of your labor relations take any 
different attitude to a man who might be an AFL rjiem- 
ber to what you did to a man who might be a CIO 
member? A No, it made no difference. 

Q Have you ever heard of it being otherwise anjiong 
your supervisors in this company, in dealing with agents’ 
problems? 

• • • * 

A No, sir. 

Q (By Mr. Riley) Now, you have testified thaf; in 
certain instances you would go in writing to district 
managers wdth respect to certain matters you would see 
from time to time as regards a particular agent’s pro¬ 
duction; would you not? A That’s correct. 

Q You testified you went in writing to assistant 
manager Winkel from time to time respecting Sanliuel 
Kohen’s production as an agent; did you not? A That’s 
correct. 

Q Did you single out Samuel Kohen for that kind of 
treatment, or did you do that on a widespread 
157 scale wherever an agent fell in production? A 
No. That is part of my job—to discuss with man¬ 
agers and to refer to unfavorable records of agents ^nd 
assistant managers. 

Q Would Samuel Kohen be merely one instance of 
very many instances in which you have so written dis¬ 
trict managers as regards particular agents in the ljast 
10 years? A That’s correct. 

Q There was some testimonv given yesterday by 
Samuel Kohen respecting a conference he had with \jou 
at your office on February 8, 1949. Do you recall that 
testimony and the fact that you did have a conference 
with him on or about that date? A Yes, I had a dis¬ 
cussion with Mr. Kohen at that time. He called on m^— 

Q (Interposing) Wait a minute, please- A Yes. 

Q And now, will you state briefly the subject matters 
that were discussed by you at that conference—what vim 



said and what you said respecting his production as an 
agent and his application for a job to be hired as an 
agent— A Well, Mr. Kohen called on me and dis¬ 
cussed with me the matter of his discharge from his 
position, and I discussed with him his lack of progress 
as an assistant district manager; and he then asked for 
consideration for debit employment as an agent. And 
I referred to his record during the period he 

158 was an agent w*ith the company and refreshed his 
memory on our previous discussions prior to his 

appointment as an assistant manager, and our discussion 
regarding his unfavorable production record. And I in¬ 
formed him that in my opinion he had proven that he 
was not—that he didn’t have the necessary qualifications 
to measure up to an average agent. And I told him that 
I couldn’t go along with the recommendation that he 
would be again appointed as an agent. 

Q Did you in that interview confine yourself to just 
two or three sentences on the subject, or what propor¬ 
tion of that one-half hour interview was given over to 
a talk on these features of Mr. Kohen’s production as 
an agent and as assistant district manager? A Oh, w*e 
discussed it thoroughly. I wrould say that the greater 
part of the interview was taken up regarding his em¬ 
ployment with our company during the seven or eight 
years he had been with us. 

Q Would you say that it is a true or false observa¬ 
tion, as made in a letter by Mr. Kohen that you gave 
him no reason why he should not be taken on as an 
agent having charge of a debit on February 8, 1949? A 
Well, that is not so, I made it very clear to him. 

Q In connection with that interview* on February 8, 
1949, did Mr. Samuel Kohen state to you in any way, 
shape, or form that he had been discharged from 

159 the company by reason of union activities that he 
was engaged in—yes or no? A No. 
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Q In that interview on February 8, 1949, did ;Mr- 
Kohen bring up in any way, shape or form an accusa¬ 
tion that the company had some ill-will toward hirrf by 
reason of having filed any proceedings before this NI^RB 
at any time? A No. 

Q Did he during that interview mention in any way, 
shape or form the fact that he had given testimony which 
engendered any hostility toward him on the part of Any¬ 
body in the company? A No. 

Q Did you hear the testimony given yesterday by 
Mr. Kohen to the effect that his colleague, assistant dis¬ 
trict manager Weiss, had stated to him some alleged) re¬ 
mark attributed to district manager Winkel to the effect 
that Mr. Winkel had stated to Weiss that he, Kohen, was 
being discharged by reason of union activities on his 
part? A I recall that. 

* * * * 

Q (By Mr. Riley) Did Samuel Kohen ever malte a 
similar remark to you, or in your hearing, at any time 
prior to his testimony given yesterday on the witless 
stand to that effect? A No. 

160 Q Did Mr. Kohen, or anybody in Ms behalf, 
ever state to you that he had been discharged! by 
reason of union activities until this charge was file<jl in 
this case by the Board in the year 1949? A No. 

Q. Did you, as regional district manager, ever author¬ 
ize district manager Winkel to make any such remark 
to any person, referring to a contention that union activi¬ 
ties on the part of Samuel Kohen were at the roo - ; of 
his discharge or connected therewith? A No, sir. 

Q During the course of the talk you had on Feb¬ 
ruary 8, 194, with Samuel Kohen, did you go into his 
production on the industrial or weekly premium branch 
of the business, when he had been an agent from 1937 
to 1944? A I did. 
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Q What did you say, if anything, to him at that time 
regarding whether you classified him above or below 
average in respect of weekly premium production? A 
As I recall, I referred to his record and pointed out 
that, and at previous interviews with him he had not 
measured up to the average production of the company. 

• * • • 

163 MR. RILEY: Now, I ask that there be marked 
for identification a communication bearing date 

of October 27, 1948, consisting of two sheets, as Re¬ 
spondent’s Exhibit 6 for identification. 

MR. BALICER: No objection. 

(Thereupon, the document above referred to was 
marked Respondent’s Exhibit 6 for identification.) 

Q (By Mr. Riley) Mr. Butts, I show you Respondent’s 
Exhibit 6 for identification, dated October 27, 1948, and 
ask you to look at it and state whether this paper is 
part of the company’s official files relating to Samuel 
Kohen? A (Examining the document) That is correct. 
Q Who signed that paper, if you know? 

• # * • 

A That is right. 

MR. RILEY: I offer in evidence as Respondent’s 
Exhibit No. 6, as constituting part of the background. 

TRIAL EXAMINER EADIE: That is dated 1948. 
You said “1949.” It is dated October 27,1948. 

MR. RILEY: I will take that back—’48. It is 

164 a little obscured by the stamp, I believe. 

TRIAL EXAMINER EADIE: Yes. Is there 
any objection? 

MR. BALICER: No objection. 

TRIAL EXAMINER EADIE: That will be received. 
(The document above referred to heretofore marked 
Respondent’s Exhibit 6 for identification was received in 
evidence.) 
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Q (By Mr. Riley) Mr. Butts, did Respondent^ Ex¬ 
hibit No. 6 come to you shortly after it was Written 
by Mr. Winkel? A Yes, I received a copy of it. 

Q I see. From him? 

• * • * 

MR. BALICER: I object to the question. The docu¬ 
ment speaks for itself. 1 

TRIAL EXAMINER EADIE: Sustained. 

Q (By Mr. Riley) Well, did you have Respondent’s 
Exhibit 6 before you in connection with reasoning in 
your own mind toward the end of the year 1948 as to 
what you were going to do with respect to coptinu- 

165 ing Samuel Kohen, if anything—that is what rec¬ 
ommendation you were going to make to the com¬ 
pany? A That is true. I had a copy of that letter for 
review. 

Q Now, in the hiring and firing of agents in the com¬ 
pany, does it reside with you or with someone higher? 
A The decision rests with the agency department^the 
officers of the agency department of the home offic^. 

Q Is that at Boston? A That is correct. 

Q I suppose you make a recommendation in every in¬ 
dividual case one way or the other; do you not? A That 
is correct. 

Q Do you approach that job of making recommenda¬ 
tions fairly and judiciously without fear or favor and 
without hostility to anybody or favoritism to anybody? 
A That’s true- We try to weigh merits or the demerits 
of each case. 

Q What weight, if any, do you give to production in 
the weekly premium branch of the business when you 
make your recommendations as respects a man like Sam¬ 
uel Kohen applying for employment as an agent? 

* # • • 

166 A We naturally consider his ability to dp a 
favorable job in the weekly premium department 
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of the business. If he is not capable to do that, why he 
wouldn’t be a success in the business. 

Q (By Mr. Riley) Did you consider on February 8, 
1949, when you had that interview with Samuel Kohen 
that you had a sufficient basis of past performance re¬ 
corded on his part that was sufficiently developed that 
you could make a judgment in respect to his application 
for a position to take on a debit as an agent? A I did. 
I had his record. 

• • # • 

173 (The document heretofore marked Respondent’s 
Exhibit No. 7 for identification was received in 

evidence.) 

Q (By Mr. Riley) Respondent’s Exhibit No. 7 is 
made up on an official company form which is applied in 
blank to district offices, is it not? A Yes, sir. 

Q In every case where personnel is terminated, where 
a man is finalled, is such a paper, as Respondent’s No. 7, 
filled out and signed and handed in by his district man¬ 
ager? A Yes, sir. 

174 Q State whether or not it is an invariable com¬ 
pany requirement that the manager note his own 

view T s as to the finalled employees’ capabilities on the face 
of such a paper as Respondent’s No. 7? A That is re¬ 
quired. 

Q Was the procedure one that was used only in the 
case of Samuel Kohen, or is it an invariable practice to 
require such observations by his district manager upon 
his being terminated as to his services? A In each 
case, in the termination of an employee, that form is 
made out. 

Q Do you receive a copy of that paper immediately 
after it is made by the district manager? A Yes, sir. 

Q Where is the original paper, such as Respondent’s 
No. 7 kept? A It is sent to the home office in Boston. 
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Q What is the purpose of keeping records sucjh as 
Respondent’s No. 7 with regard to an agent? 

* * * * 

A It sets forth the reason for the termination of Serv¬ 
ices, the dates, and so forth. 

Q (By Trial Examiner Eadie) Is the district 

175 manager able to terminate employment of an agent? 
A Well, he hasn’t any authority to rule on it. 

That comes from the home office in Boston. After the 
action is taken, then he fills this form out. 

Q But he does put in the reason? A That is right. 
Q (By Mr. Riley) You frequently have instances of 
where a man may resign or may be terminated by firing, 
and a year or two later, or even longer, he will reapply 
to the company for employment? A That is right. 

Q Is it the purpose of making up Respondent’s Ex¬ 
hibit 7 to have the reaction by his superior, the district 
manager, made at the time of originally finalling him, so 
that you may pass on recommendations as to rehjring 
such a man as an agent? A That is correct. 

Q If you felt in your own mind, when Respondent’s 
No. 7 came before you that the manager was unjust to a 
man who was being terminated, what action, if any, 
would you take? A Well, I would discuss it with the 
manager, and then I would take the matter up with the 
department officers. 

Q In practice, do you frequently disagree with and 
overrule, in your recommendations made to the company, 
the suggestions of district managers as to a particular 
man? A On occasion, yes, sir. 

176 Q Does the company expect you, in vour i-ela 
tion with the men, to develop and keep a \ride- 

spread feeling that you are just to the particular man? 
A That is right. It is part of our job to weigh the cir¬ 
cumstances on both sides and render a proper, and an 
unbiased opinion, a decision. 
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• • • • 

179 Victor J. Butts 

• • • • 

Cross Examination 

• • • * 

181 Q I take it, you took the district manager’s 
recommendation in respect to Kohen in this in¬ 
stance; is that correct? A With regard to what—the 

hiring or the firing? 

182 Q The discharge, the firing. A That played a 
part in it, yes. 

# • # • 

Q He made the recommendation, and you adopted it, 
didn’t you? A In the final analysis, yes. 

• • • • 

MR. BALICER: I ask the respondent to produce the 
letter of September 23rd from Mr. Butts to Mr. Winkel. 

* • * • 

MR. BALICER: Will the reporter mark this for iden¬ 
tification as General Counsel’s Exhibit 15. 

(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit 15 for identifica¬ 
tion.) 

183 Q (By Mr. Balicer) Mr. Butts, I show you 
General Counsel’s Exhibit 15, and ask you if that 

is your signature which appears thereon? A (Examin¬ 
ing document) Yes. 

Q Did you write that letter? A I did. 

0 To whom is it addressed? A It is addressed to 
Walter Winkel. 

MU. BALICER: I ask the reporter to mark the ex¬ 
hibit in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 
(The document heretofore marked General Counsel’s 
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Exhibit 15 for identification was received in evidence.) 

MR. BALICER: I ask the respondent to produce the 
letter from Mr. Winkel to Mr. Butts, dated September 
30,1948, -which has been subpoenaed. 

* * • * 

TRIAL EXAMINER EADIE: On the record. 

MR. BALICER: Will the reporter mark this docu¬ 
ment? 

TRIAL EXAMINER EADIE: That will be 

184 General Counsel’s No- 16 for identification. 

(Thereupon, the document above referred tq was 
marked General Counsel’s Exhibit 16 for identification.) 

Q (By Mr. Balicer) Mr. Butts, I show you General 
Counsel’s Exhibit 16 for identification, and ask ybu if 
that is the reply you received to your letter of September 
21st previously introduced into evidence? A (Examin¬ 
ing document) That is correct. 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received in 
evidence. 

(The document heretofore marked General Counsel 
Exhibit 16 for identification was received in evidence.) 

MR. BALICER: I ask the respondent to produce a 
letter of October 1, 1948, from Mr. Butts to Mr. Maher, 
which has been subpoenaed. 

(Mr. Riley hands document to Mr. Balicer.) 

MR. BALICER: I offer this document as General 
Counsel Exhibit No. 17 for identification. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit 17 for identification.) 

Q (By Mr. Balicer) Mr. Butts, I show you General 
Counsel’s Exhibit 17 for identification, dated October 
1, 1948, -which purports to be written from you to Mr. 

Frank B. Maher, and ask you if that is the letter 

185 you wrote Mr. Maher. A Yes, sir. 

MR. BALICER: I offer it in evidence. 
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MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received in 
evidence as General Counsel’s Exhibit 17. 

(The document heretofore marked General Counsel’s 
Exhibit 17 for identification wras received in evidence.) 

Q (By Mr. Balicer) Now, Mr. Butts, I show’ you 
General Counsel’s Exhibits Nos. 17, 16, and 15, and ask 
you to examine them for a moment. A (Witness exam¬ 
ines documents.) Yes? 

Q Mr. Butts, isn’t is a fact that you, and not Mr. 
Winkel, initiated Mr. Kohen’s discharge? A No. 

Q In the light of those letters which you have exam¬ 
ined? A No. 

Q Is it your contention or is it your testimony that 
Mr. Winkel initiated the discharge? A No. I think it 
w T as the joint consideration of his lack of progress. 

Q Well, you testified this morning that you keep 
pretty close statistical check on the production of dif¬ 
ferent agents and assistant managers? A That is cor¬ 
rect. 

Q You do that as a daily routine, don’t you, or 
186 a fairly periodic routine? A Weekly review’s. 

Q Weekly? A Yes. 

' Q And w’hen you go over these lists, you determine 
that ? A Yes. 

Q And don’t you take it up with the district man¬ 
ager? A Yes. 

Q Wasn’t this such a case? A It was a case, cer¬ 
tainly, through this letter, as evidence that I took it 
up with him. 

Q You examined your statistical tables and charts 
and you noticed that Kohen was not producing as you 
thought he should? A That is right. 

Q And you then called the matter to Mr. Winkel’s 
attention; isn’t that correct? A That’s right. 

Q So that actually, you initiated the impetus which 
finally did result in his discharge, didn’t you? A Well, 
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I think you can probably say that that certainly had 
something to do with it. I wrote him a letter aijd I 
called his attention to the lack of progress of the i|nan. 
From that time on we had discussions on him—verbally 
as well as through correspondence. 

Q You did that on September 23rd, is that cor- 
187 rect? A That is correct. 

Q And subsequent to your letters, w T hich you 
have before you, Mr. Winkel considered your judgment 
of Kohen’s worthiness as an employee, is that correct? 
A That’s right. 

Q And then you mutually agreed that his services 
should be terminated, didn’t you? A That’s right! 


189 Q And in the hearing in Case No. 2-R-7772 
you took the position that a unit of supervisors 
was not appropriate, didn’t you, because their superiors 
were closely allied with management? A That is (cor¬ 
rect. I 


190 Q You have examined, have you not, Respond¬ 
ent’s Exhibit 5, the rating sheet which was intro¬ 


duced this morning? 


Yes. 


Q This Respondent’s Exhibit 5 states on its face, does 
it not, that it is “‘assistant district managers’ racing 
chart”? A Right. 

191 Q And the qualities and attributes on which 
you rated the individuals whom this chart applied 
to, were all assistant managers, weren’t they? A The 
people we rated in those charts were assistant managers. 
Q You did not rate agents on this chart? A No. 

Q You rated assistant managers on it, didn’t you? A 
That’s right. I 


Q I show you Respondent’s Exhibit 5 in Evi¬ 
dence and ask you to examine the page here wliich 



92 


states, “Rating chart. Part II, performance.” A (Ex¬ 
amining document) Yes. 

Q I notice on this chart that one of the items to be 
considered in the ultimate rating is the statement of 
ordinary quota; is that correct! A That is correct- 

Q And that is allotted a weight factor of the 3; isn’t 
it? A That’s right. 

Q I also notice Item 2 states: “attainment of indus¬ 
trial quota”. A Yes. 

Q And that is given a weight factor of 3, also; isn’t 
it? A Correct. 

Q I notice certain other factors here, namely, 
194 “Condition of account”? A Yes. 

Q And that is given a weight factor of 2; isn’t 
it? A Correct. 

Q But the ordinary quota and the industrial quota 
are both given a factor of 3, aren’t they? A That is 
correct. 

• • • • 

199 Q I show you Respondent’s Exhibit No. 4, and 
ask you if that is the letter in which you recom¬ 
mended that Kohen not be promoted to assistant man¬ 
ager. A (Examining document) That’s right. 

Q You also mentioned in that letter, did you not, other 
assistant managers whose production is unsatisfactory? 
A That’s right. 

Q As a matter of fact, the general condition in that 
New York No. 5 office was not so good on industrial 
insurance, was it? A That is correct. 

• • • • 

Q Well, doesn’t the insurance production in 

200 that weekly industrial vary depending upon the 
neighborhood in wffiich particular offices are lo¬ 
cated? A Not to any great extent- 

Q Do you sell any of it on Park Avenue? A Yes. 

Q How does the sale of industrial insurance on Park 
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Avenue compare with the Willis Avenue section of the 
Bronx? A Well, as I said before, we have domestics 
working on Park Avenue. We have people working in 
all walks of life. We don’t sell it to the fellow that’s 
the bank president. I agree with you on that. 

Q Now, Mr. Butts, just tell us, doesn’t it actually 
vary from district to district, depending on the Ineigh- 
borhood? A It doesn’t varv too much, no. 

* « # • 

201 Q Well, you have seen, have you not, General 
Counsel’s Exhibits 3 through 8. I ask you to ex¬ 
amine these documents, with particular relation to Ko- 
hen’s standing. Handing to witness) 

* • # • 

202 Q On those various documents are there not 
other people who are lower in standing i|n the 

various categories than Kohen? A There are some 
here, yes. 

Q And are not some of those people who are lower 
than Kohen in those documents still employed by the 
company, either as agents or assistant managers? A 
Well, I see some here that we have retired,— 

Q (Interposing) You see Mr. Kerle there, don’t 
vou? 

TRIAL EXAMINER EADIE: Let him finish. 

A (Continuing) Because they were passed 60. You 
don’t expect to have much activity on the part of a 
man who has spent 40 years in the life insurance busi¬ 
ness and reaches that time in life when he is about to 
retire. We don’t expect as much from him as ive do 
from young men. I see such men are here, yes. 

Q (Mr. Balicer) Would you say that every man on 
those documents who has a lower rating than Kohen 
is over 60? A I wouldn’t say that. I am not in a po¬ 
sition to answer that. 

Q As a matter of fact, Mr. Butts, isn’t it customary 
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when you lay off an assistant manager, to retain him as 
an agent? A No, it is not customary. 

• • • • 

204 Q Do you know a man by the name of Mr. 
Kerle? A Yes. 

Q Is he presently employed by the company? A 
Yes, he is. 

Q In what capacity? A Assistant manager. 

Q Was he an agent at one time? A He was. 

Q Was he thereafter promoted to assistant manager? 
A Yes, he was. 

Q Was he subsequently demoted to an agent? A I 
believe he was. 

Q And he was again promoted to assistant manager; 
isn’t that so? A I think that is the operation of it, 
ves. 

w 

Q How about Brennan; do you know Mr. Brennan? 
A Yes, indeed. 

Q Was he an assistant manager at one time? A He 
was. 

Q Was he subsequently demoted as an agent? A He 
was. 

Q How about Allen Pogal? A Yes, I know Mr. 
Pogal. 

205 Q Was he at one time an assistant manager? 
A He was. 

Q Was he subsequently demoted to the position of 
agent? A That is correct. 

Q How about Mr. Benjamin Gelberg? A Yes, sir. 

Q He was an assistant manager? A That is cor¬ 
rect. 

Q And he was demoted? A That is right. 

Q To a position of agent, wasn’t he? A That is 
right. 

Q And how about Mr. Holstin? A Yes, sir. 

Q And was he an assistant manager at one time? A 
That is correct. 
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Q Was he demoted to the position of agent? A 
That is right. 

Q How about Mr. John Terlatto? A Yes. I know 
John Terlatto. 

Q He was an assistant manager, too, wasn’t he? A 
Yes, sir. 

Q Then you demoted him to agent, didn’t you? A 
That is correct. 

Q How about Mr. Walter Middleton? A I know 
Walter very well. 

206 Q He was an assistant manager, too, ^asn’t 
he? A That is right. He was a manager gt one 

time. 

Q He was demoted to an agent, wasn’t he? A That 
is right. 

Q How about Mr. Benjamin Teller? A Benjamin 
Teller is, I believe, in California now. He was an agent. 
I believe he was an assistant at one time, too. 

Q So he was an assistant manager, and he was also 
an agent? A I believe he was. 

Q After his demotion? A Yes. 

Q How about Mr. David Joachim? A What do you 
want to know about him? 

Q He was an assistant manager at one time? A 
That is right- 

Q Was he subsequently reduced to the position of 
agent? A No. 

Q As a matter of fact, Mr. Butts, wasn’t the company 
policy to take what you thought were good men among 
the agents, give them a little boost, promote them to 
assistant managers? A I tried to select good men for 
the job, yes, sir. 

Q Based in part upon their production records, 
wasn ’tit? A That is right. 

Q Good producers were given a crack at the 

207 assistant managership; weren’t they? A That 
was one of the qualifications. 
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Q If they did not work out, the company generally 
tried, in so far as possible, to put them back on as 
agents? Didn’t it? A Well, it would depend on wiiat 
the circumstances were. 

Q Well, if no fraud or no misrepresentation or willful 
negligence w*ere involved— A (Interposing) If we 
thought the man wrould qualify as an agent, we would 
put him back. 

Q Kohen was promoted over your objection, wasn’t 
he ? A That is correct. 

Q One time? A Yes. 

Q The second time you approved his promotion, 
didn’t you? A I reluctantly concurred with the man¬ 
ager. 

Q But you did concur? A That is right. 

Q His record was good enough to promote him; 
wasn’t it? In the eyes of the company, it was? A Well, 
his record had improved after we talked to him on 
two previous occasions. 

Q Well, you talk with all your men in order to get 
them to boost production? A I don’t talk to all of 
them. 

Q Not you personally, but representatives of 
208 the company do, don’t they? A That is right. 

Over a period of the first six years, I believe it 
shows here, the record was very bad, in so far as his 
industrial w^as concerned. 

Q Of course, you took that into consideration when 
you concurred in his promotion, didn’t you? A I did. 

Q All in all, it is truthful to say that on the basis 
of his record since he has been employed with the com¬ 
pany as an agent, the company thought he was worth a 
crack at the assistant mangership, didn’t it, on that 
basis? A I can’t answer for the company, as I say; 
but so far as I w*as concerned, I very reluctantly w’ent 
along after three different times the manager proposed 
this man. 


97 


Q But you did go along with it, didn’t you? A I 
certainly did. 

Q You didn’t fire him, you promoted him, didn’t you? 
A I certainly didn’t hire him. The record shows that. 

Q And you promoted him on the basis of his record 
as an agent, didn’t you? A We promoted him because 
we thought—I think my letter covers it there—thalt he 
w r as a good, decent fellow. I had thought—I had talked 
with him on at least two previous occasions. 

Q Isn’t decency one of the factors? You 
209 wouldn’t appoint a blackguard— 

TRIAL EXAMINER EABIE: Let the witness 
finish his answer. 

A (Continuing) If he ever expected to be promoted 
to the position of assistant manager, he would ha\^e to 
show’ that he had the ability to personally in his own 
operation go out and do at least a reasonable job in Writ¬ 
ing weekly premium industrial business. Now’, he showed 
a little improvement after that. 

Q (By Mr. Balicer) All in all, on the basis of his 
entire record for the preceding period, you concurred in 
his promotion to assistant manager, didn’t you? A I 
didn’t. 

Q Taking all the factors into consideration? A You 
say on the basis of his production I concurred. 

Q I say, on the basis of his entire record. A You 
said “production” before. On the urgent recommeuda- 
tion of the district manager, I finally acquiesced to his 
recommendation. I still— 

Q (Interposing) You concurred in his promotion, 
isn’t that so? A That’s right. That’s what we are 
talking about. 

• • • • 

216 Q Mr. Butts, what qualities do you 
an assistant manager as important? 
there are quite a few’. I would say that— 







Q (Interposing) Isn’t leadership one of the most 
significant? A That’s right—the ability to direct the 
activities of members of their staff, to be in a position 
to demonstrate how to prospect—how to canvass. 

Q A man can be a good worker, can’t he, and still 
not be a good leader? A Oh, yes- 

Q What qualities do you regard as most important 
in the position as an agent? A Well, he must have the 
ability to get along with people. He must be a sales¬ 
man- He has to have initiative. He has to be a good 
manager of his time. 

Q It is true, isn’t it, that the prime quality of an 
agent is the ability to write insurance, and that the 
prime quality of an assistant manager is to be able to 
inspire others to write insurance? A And to write it 
with them, too. 

Q When you hire an agent, you don’t hire him as a 
weekly premium agent; do you? You hire him as 
217 an all-around agent; don’t you? A That is cor¬ 
rect. 

• • • • 

221 Q Now, at the time you spoke to Kohen on 
February 8th, I believe you said 1949, at which 

time he asked you for a job—I will withdraw that 
question. 

Mr. Kohen asked you for a job as an agent on 
October 1949. You knew at that time, didn’t you, that 
he had testified in case 2-R-7772? A I knew it, yes. 

Q As a matter of fact, you were a witness in 

222 that proceeding, weren’t you ? A I was. 

Q Isn’t it a fact that his description in that 
case of the duties of an assistant manager were—pretty 
much reduced the assistant managership to an office boy, 
according to his description? A In my recollection, 
his testimony would indicate it was about that, yes. 




Redirect Examination 


• # • • 

225 Q In your estimation is New York No. 5 a dis¬ 
trict having any difficulties 'which make it impos¬ 
sible for a man to write and produce weekly life insur¬ 
ance business in that area? 

MR. BALICER: I object to the question as leadin 

* • • • 

Q (By Mr. Riley) Well, when you say “better <jlis- 
tricts,” what do you mean? A The population is m^de 
up within the confines of the district lines; in other woijds, 
the people who live and work in that area buy industrial 
insurance. 

Q State whether or not you consider that the poten¬ 
tialities of the district have been properly exploited bv 
the staff and assistants of New York No. 5 for the last 
10 years. A No. 

• • * • 

Q (By Mr. Riley) Is that one of the factors tljat 
you considered in making up your mind, on or 

226 about February 8th of 1949, whether or not ypu 
would recommend that Mr. Samuel Kohen be fe- 

employed as an agent? A That was one of the reasons 
why I did not want to recommend it. 

Q Now, there is in evidence the General Counsels 
Exhibit 16, which is a letter which Mr. Winkel wrote you 
on September 27, 1949. Do you recall that letter? A 
September 27th? 

Q Yes. A Is that Exhibit 16? 

Q 16,1 believe. A I have it here. 

Q Is that the correct date? A The letter is dat^d 
September the 30th* 

Q September 30th. I will withdraw that. Was thgt 
letter, dated September 30th. 1948, the letter that Mr. 
Winkel wrote you enclosing Respondent’s Exhibit No. 3 
which is a letter signed by Mr. Kohen, dated September 
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27, 1948? A That is right. He sent the statement 

under cover of this letter to me. 

Q I show you Respondent’s Exhibit No. 2 which is a 
letter of September 27, 1948, signed by Samuel Kohen. 
Is that the letter you testified was enclosed with Mr. 
Winkel’s letter of September 30, 1948 to you (handing 
to witness) A (Examining document) Yes. 

227 Q Do you notice in that letter a passage in 
which Samuel Kohen states that he will redouble 

his efforts, or some words to that general effect? A I 
do; yes. 

Q Did you have the subject matter of that letter be¬ 
fore you in the interim between receiving it on or about 
October 1st and the time you talked to the witness Kohen 
on February 8th of 1949, relative to rehiring him? A 
That is right. I would refer to it, probably. 

Q Did you form any conclusion in your own mind 
at that time as to whether or not Samuel Kohen had lived 
up to his promise to make a better performance in the 
weekly premium branch than he had previously to the 
writing of that letter, Respondent’s Exhibit 2, having 
that in your mind? A Well, the results were not satis¬ 
factory. 

Q I am just asking you this last question: When you 
gave Mr. Kohen vour reasons on February 8, 1949, why 
you could not recommend his appointment as an agent, 
were you actuated in any way, shape, or form by the 
fact that he had testified in proceedings before the 
National Labor Relations Board or had initiated any pro¬ 
ceedings, or were you activated by your own convictions 
as to his potentialities as a prospective applicant for 
employment? A No, I was convinced that his past per¬ 
formance did not warrant considering him for the 
job. 

228 Q T will ask you a further question: Did the 
fact that he had testified make you in any respect 
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inclined to refuse a recommendation or withhold a recom¬ 
mendation? A No. That had no bearing on it. I 
think he is a nice fellow. 

• • • • 

I 

I 

234 Cross-Examination (Continued) 

• • • • 

237 Q Is it true, Mr. Butts, that the term ^‘pro¬ 
duction credits”, as used in your business, refers 

to the actual amount of insurance written rather than 
the premiums? A That’s true, except in one 

238 category; and then we have to assume that in 
weekly premium industrial insurance, the aipount 

of insurance is based on each dollar of weekly premium, 
averaging $1,200 of volume. Outside of that, it’s the 
actual amount in the other categories. 

Q I see. So that the amount of production credits 
produced by an agent, say, in monthly premium industrial 
insurance, would refer to the actual volume of insurance 
of average monthly premium industrial insurance jvrit- 
ten? A That’s correct. | 

Q Is it not true that in the New York 5 office, fo^* the 
year ending 1948, in the production credits of monthly 
premium industrial insurance, Mr. Kohen ranked tjiird, 
and that he was followed by Mr. Kerle and Mr. Weiss? 
A That’s correct. 

Q Is it not true that in the year ending 1948, in the 
New York 5 office, in the production of monthly debit 
ordinary insurance, Mr. Kohen ranked third in that ojfice, 
and that he was followed by Mr. Lanigan and Mr. 
Weiss? A That’s correct. 

Q Is it not true that for the same period and in the 
same office, he ranked fifth in the production of weekly 
premium insurance? A He ranked fifth and last. 

Q There were only five Assistant Managers during 
the period in question; is that true? A That’s correct. 
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• • • • 

240 Redirect Examination 

Q (By Mr. Riley) Mr. Butts, you stated a 
minute ago that you would like to make some explana¬ 
tion. Will you now make that explanation? A Yes. 
In connection with this record of the production of the 
various Assistant District Managers in the New York 5 
Office, I call attention to the fact that the District issued 
$1,161,000 of weekly premium industrial insurance during 
the year 1948. The District issued $361,000 of monthly 
premium industrial. The District issued $642,000 of 
monthly debit ordinary, and $2,191,000 of regular ordi¬ 
nary, and $323,000 of annuities. The total production for 
the district was $4,680,000. Assistant District Manager 
Kohen’s staff of eight agents that he was charged with 
and supervising, issued $649,000,000 of that total. Mr. 
Kohen’s staff was fifth. 

Q Mr. Butts, that last statement you made was “mil¬ 
lion” or “thousand”? A $649,000. 

MR. RILEY: I move to strike out the word “million” 
and insert the word “thousand”. 

TRTAL EXAMINER EADIE: Is there any objection 
to the motion? 

241 MR. BALICER: No, there is no objection. 

TRIAL EXAMINER EADIE: Motion granted. 

A I should also like to call attention to the fact that 
the monthly premium industrial referred to is a form of 
insurance that our company recently started to issue. It 
is a type of insurance that we don’t expect as much 
production in that branch of the business as we do in 
some of other forms of insurance; and I refer particu¬ 
larly to weekly premium industrial insurance. What I 
am trying to bring out is the fact that Mr. Kohen’s rec¬ 
ord, in so far as his job as an Assistant District Man¬ 
ager for the year 1948, was entirely unsatisfactory; and 
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in this district, whose record was not entirely satisfac¬ 
tory, he still ranked last amongst all Assistant District 
Managers, with the smallest average per man of any [staff 
in the office. 

Q (By Mr. Riley) Mr. Butts, what are those pipers 
from which you are testifying, and where did yoi get 
them? A This is a form of bulletin comparable to 
ether exhibits which were referred to. 

Q You mean General Counsel’s Exhibits 2 through 8, 
inclusive, which were introduced the first day ofl the 
hearing? A That’s right. This particular bulletin 
covers the period up to December of 1948. 

Q What period does that paper embrace? A This 
embraces the report for the year 1948. 

242 Q The calendar year 1948? A That is cor¬ 
rect. 

Q From start to finish? A That is correct. 

MR. RILEY: I would like to have those papers 
marked as Respondent’s Exhibit 9 for identification. 

(Thereupon the documents above referred to were 
marked Respondent’s Exhibit No. 9 for identification.) 

MR. BALICER: Mr. Examiner, has the exhibit been 
offered? 

TRIAL EXAMINER EADIE: No, not yet. 

MR. RILEY: Not yet. 

Q (By Mr. Riley) With respect to Respondent’s Ex¬ 
hibit No. 9 for identification, was this paper prepared 
in the regular course of the Company’s business, without 
particular reference to Mr. Kohen, and with regard to 
everybody in New York No. 5 for the entire yeat* of 
1948? A That is correct. That’s the same bulletin [that 
is made up each week. 

Q I call your attention to a spot toward the end of 
the paper, where I am placing a pencil circle arourid a 
comma on that paper, and ask you to look at that and 
state whether or not you find an apparent error in the 
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place where that comma is used (handing to witness)? 
A (Examining the document) Yes. 

243 Q Where should the comma be? A The com¬ 
ma should be after the first two figures. 

Q How would it read with the comma placed in the 
right spot? A $81,153. 

MR. RILEY: I offer Respondent’s Exhibit No. 9 for 
identification, with the correction indicated. 

MR. BALICER: May I ask a question of the witness 
concerning this document before we state our position 
as to whether we will object or not to its introduction 
into evidence? 

TRIAL EXAMINER EADIE: All right. 

Q (By Mr. Balicer) Mr. Butts, I show you Respond¬ 
ent’s Exhibit No. 9 for identification, directing your at¬ 
tention to the bottom section, the last column on the 
right, headed “Assistant District Managers Personal Pro¬ 
duction”. I notice there, on the last line, the figure 
150,00, and ask you if that comma is in the right place? 
A No. 

Q WLere should the comma be? A After the ‘‘15”. 

Q So that the figure will now read, in the last column, 
on the last line, $15,000; is that correct? A That is 
correct. 

MR. RILEY: May we place another circle around 
that with a pencil, so that it may be apparent to the 
Examiner? 

(Discussion off the record.) 

244 Q (By Mr. Riley) What should that figure 
correctly be? You say $15,000, Mr. Butts? A 

Yes. 

MR. RILEY: I still offer the paper, wdth both the 
corrections noted. 

MR. BALICER: With the corrections noted, w*e have 
no objection. 

TRIAL EXAMINER EADIE: It will be received into 
evidence. 
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(The document heretofore marked RespondentEx¬ 
hibit No. 9 for identification was received in evidence.) 

Q (By Mr. Riley) Is it your testimony, Mr. Butts, 
that for the calendar year of 1948, Samuel Kqhen’s 
over-all record of production in the Company was equal 
to average, above average, or below average? A Below 
average. 

TRIAL EXAMINER EADIE: You mean as an As¬ 
sistant Supervisor or Manager? 

THE WITNESS: As the Assistant District Manager; 
yes, sir. 

• • • • 


245 Q (By Mr. Riley) How many, roughlyj As¬ 
sistant District Managers did you have working on 
Manhattan Island and the Bronx in the calendar year 
1948, approximately? A I would say about 158. 

Q Manhattan and the Bronx, or do you mean Grteater 
New York? A Did you say Manhattan and the Bronx? 

Q Yes. A I want to correct that. I was figuring 
the whole territory. We had about 27. 

Q Considering that 27 as a basis for comparison as 
a group, how was the standing of Samuel Kohen id the 
year 1948 with respect to those 27? A Among Assist¬ 
ant Managers who had been on for the full year, hel was 
on the bottom. 

Q How about the calendar year 1947? Where did he 
stand with these 27—above average, below average, or 
on a par? WTiere did he stand? A Below average. 

Q And the same question for the year 1946? A He 
was below average. 

Q And during the years 1937 to 1944, when Samuel 
Kohen was an agent, was his production equal to, alcove, 
or below average of the agents in the New York City 
area? 


A His production was below the average. 

Q (By Mr. Riley) In the year 1944, around the 
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time that he was elevated, did he perk up on produc¬ 
tion? A Yes, he did. 

Q Was the *year 1944 the only year that you would 
say that his production of weekly premium business was 
equal to or better than average in the New York City 
area? A That is correct. 

• • • • 

Q (By Mr. Riley) All right. During Mr. Kohen’s 
entire tenure as an agent, from 1937 to 1944, was his 
production of weekly premium business above, below or 
equal to the average in the New T York City area? 

247 A It was below. 

Q You have testified, I believe, that in the year 
1944, there was an improvement in that direction? A 
That is correct. 

• • • • 

248 Q (By Mr. Riley) Mr. Butts, I would like you 
to state briefly for the record on what you base 

your conclusion that during the years 1937 to 1944, Mr. 
Samuel Kohen’s record in the weekly premium branch 
of the business was below average? A Well, Mr. 
Kohen’s production of weekly premium industrial busi¬ 
ness during his whole period as an agent with the com¬ 
pany was below company average. There was an im¬ 
provement in the last year, the year 1944, following my 
discussions with him, and my statement, as I have made 
on the record, and that if he ever expected to be recog¬ 
nized as a candidate for promotion to Assistant District 
Manager, he would have to balance, he would have to 
produce weekly premium business and indicate that he 
had ability to produce weekly premium insurance. 

Q Did the question which you have now testified to, 
of Mr. Kohen’s production in the "weekly premium branch, 
come sharply into focus toward the end of the year 1943, 
when Mr. Winkel advocated to the company to elevate 
him to the Assistant Managership? A Yes, it did. 


107 


Q And was that same question sharply in focus 

249 in the year 1944? A Yes, it was. 

Q Was that question of his alleged non-prqduc- 
tion in the weekly premium branch, the source of pour 
resistance in the years 1943 and 1944 to elevating Mr. 
Samuel Kohen out of the Agent’s position, into the As¬ 
sistant Manager’s? A That is correct. 

Q And, to what extent did that same question re¬ 
main alive after his elevation at the end of the year 
1944? A Well, his operation with his staff of agents 
indicated that there was certainly lack of leadership in 
developing those agents under his supervision to the 
point where they could come somewhere near average 
production in weekly premium. Apparently, he did not 
have the capacity or desire to develop his men and as¬ 
sist his men in the production of weekly premium busi¬ 
ness. As a result of that, his record was entirely un¬ 
satisfactory. 

Q From time to time, during the years 1946, 194t, to 
1948, were these matters called to Samuel Kohen’s at¬ 
tention? A Yes, they were. 

• • • • 

250 Q And did you, around October 1st, 1948, re¬ 
ceive a letter which is in evidence here, signed by 

Samuel Kohen, dated September 27th, 1948, in whidji he 
promised to step up his efforts? 

• • • • 

A Yes, I did receive such a letter. 

Q (By Mr. Riley) Now, in the light of your testi¬ 
mony that for the entire year 1948, Samuel Kohen’s 

251 production was below average, will you make ref¬ 
erence to Respondent’s Exhibit No. 9, and state 

just* how, if so, that report substantiates your conclu¬ 
sion in that regard? A Well, the record indicates that 
Assistant District Manager Kohen ranked fifth in his 
weekly premium industrial business, and that his overall 



production of total production credits placed him in fifth 
position. 

Q Fifth among how many? A Five—in other words, 
he was last. 

• • • • 

252 Q I see. Now, have you any figures which show 
the picture with regard to Mr. Kohen during the 

month of January, 1949; and, if so, what is it? A Yes, 
I have. Mr. Kohen’s figure— 

Q (interposing) One minute, please, now. Is the 
paper you hold in your hand taken from the company’s 
records of production relating to New’ York No. 5 dis¬ 
trict for the month of Januarv, 1949? A That is cor- 
rect. This is a copy from my office that I get each week. 

Q And w’ere the figures on that sheet made up from 
the company’s records in the regular course of busi¬ 
ness? A That is correct. 

Q And do they, so far as you are aw’are, reflect the 
true picture? A They do. 

MR. RILEY: I ask that this paper be marked 

253 Respondent’s Exhibit 10 for identification. 

(Thereupon the document above referred to was 
marked Respondent’s Exhibit No. 10 for identification.) 
MR. BALICER: No objection if it has been offered. 
TRIAL EXAMINER EADIE: It has not been of¬ 
fered in evidence yet. It has just been identified. 

MR. RILEY: I offer it in evidence. 

TRIAL EXAMINER EADIE: You offer it, Mr. 
Riley? 

MR. RILEY: I offer it, yes. 

MR. BALICER: There is no objection. 

TRIAL EXAMINER EADIE: It will be received. 
(The document heretofore marked Respondent’s Ex¬ 
hibit No. 10 for identification, was received in evidence.) 

Q (By Mr. Riley) Now’, before you look at that, I 
w’ant to go back to Respondent’s Exhibit No. 9 for a 
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moment. I want to call your attention to a ruled 4olumn 
toward the bottom of that exhibit, where there} is a 
printer’s rule number 11, and above that number 1)1, you 
have referred to the necessity of a misplaced (jjomma 
being corrected, and you say that with the correction 
the figure opposite Mr. Samuel Kohen is $81,153, and I 
call your attention to the fact that that particular column 
is headed “Average Per Man Production Credits”. Do 
you see that (handing to witness) ? A (Examining the 
document) Yes. 

Q Will you explain the significance in your 
254 business of that category of “Average Per Man 
Production Credits” in the rating of a particular 
employee? A Well, the average per man figujre re¬ 
ferred to represents the total production for thaj; staff 
divided by the number of agents, which, in this case was 
eight, and that is a figure that we use to gauge the 
progress and record the record of Assistant Managers. 

Q From your point of view, in estimating a man’s 
efficiency, what significance, if any, has the figure found 
in that particular column, headed “Average Pei Man 
Production Credits”? A Well, it indicates whether or 
not the record is comparable to the company’s average, 
whether the Assistant Manager’s production record is 
good or bad, and it is indicative of just what his; staff 
has accomplished in a given period. 

Q You find in that same column 11 figures relating to 
the other Assistant District Managers, working during 
that period of time in the same office, New York No. 5? 
A That is correct. 

Q There were five in number, I believe you testified. 
A That is correct. 

Q And how does the ranking of Samuel Kohep dur¬ 
ing that period compare with the other four in the 
group of five? A He ranks 5th. 

Q Now, will you have reference to Respondent Is Ex- 
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hibit 10, which, I believe, yon testified is the same 

255 thing for January, 1949 as Exhibit 9 is for the 
entire year of 1949— A That’s correct. 

Q Is that correct? A Yes. 

Q Is that form made up every month, or was it made 
up particularly to reflect some condition of Mr. Kohen’s 
account? A It is made up every week. It is made up 
weekly. 

MR. BALICER: We will concede the authenticity and 
the impartiality of the exhibit. 

Q (By Mr. Riley) Now, having reference to Respond¬ 
ent’s Exhibit No. 10, will you tell us in that same 
column, “Average Per Man Production Credits”, where 
Mr. Samuel Kohen ranks during the month of January, 
1949, with relation to his co-workers, -who were Assistant 
District Managers during that time in his same office? 
A He ranks fifth. 

Q And how many assistants were working in that 
office during January, 1949? A Five. 

• • • • 

256 Recross Examination 

• • • • 

258 Q Now, you testified that for the year 1948, I 
believe, Kohen, as an Assistant Manager, was 
below average both in the New’ York 5 Office and among 
the 27 Assistant Managers in the Bronx and Manhattan; 
is that correct? A That’s correct- 
Q Isn’t it true that other Assistant Managers in that 
Office were also below average? A That is correct. 

• • • • 

260 Q Did you fire any of the other Assistant Man¬ 
agers who were below average? A Oh, w’e have 
changed Assistant Managers numerous times, yes. 

Q So that other Assistant Managers who were below’ 
average were also fired? A Yes. 
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261 Q Because they were below average? A Yes. 

Q Were other Assistant Managers demoted be¬ 
cause they were below average? A That’s right. 

Q Tell us who was fired because he was below aver¬ 
age. Are you having a little difficulty recalling, Mr. 
Butts ? 

MR. RILEY: I object to that reference of cdunsel. 

MR. BALICER: I will withdraw that. 

MR. RILEY: We have a great number of names and 
the witness’s memory is only fallible. 

MR. BALICER: We will gladly call a recess to re¬ 
fresh his recollection, if counsel desires. 

TRIAL EXAMINER EADIE: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER EADIE: We will take a short 
recess. 

(Recess had.) 

TRIAL EXAMINER EADIE: On the record. 

Q (By Mr. Balicer.) Have you had an opportunity 
to refresh your recollection during the recess? A Yes. 
I am not in a position to answer that question. 
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Q (By Mr. Balicer) Now, Mr. Butts, yofi tes 


tified, did you not, that in the production of w 


eekly 


premium insurance, Mr. Kohen was below average in 
the New York 5 Office and in the entire Bronx and Man¬ 
hattan area for the entire period of his service as an 
agent with the Company, from 1937 to 1944? A Below 
average for the company, yes, sir. 

263 Q I hand you General Counsel’s Exhibits 2 
through 8, which are the production records for 
the agency, New York 5 Office, during the years 1937 to 
1944, roughly, and I ask you whether there doe^ not 
appear in those documents, the names of other agents 
who were below average in the production of weekly pre¬ 
mium insurance for the years 1937 to November j.944? 
A Yes. 
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Q Will yon name some of them? A Well, there is 
an agent here, Vogelfang. 

Q Well, let’s take it period by period. I think it 
will be more clear. Look at the bulletin for September 
27th, 1944, for the New’ York 5 office. A 1944? 

Q September 27th, 1944. 

MR. RILEY: Is that referring to General Counsel’s 
Exhibit No. 2? 

THE WITNESS: That’s correct. 

Q (By Mr. Balicer) Will you go down that list and 
name the men who w T ere below* the average in the period 
reflected by that document in the production of weekly 
premium insurance? A Well, I can’t do that very well 
because, first of all, I would have to have the company’s 
average for the week of September 27th, among 6,000 
agents in order to know w*hat the figure was, in order 
to pick out those that were below average. 

* * • • 

264 Q How* did you get the average so that you 
could testify that Mr. Kohen was below average, 
if you don’t know the average? A Because we have 
figures showing the average per man production for the 
company each year, and those are the figures that I re¬ 
ferred to for the full year. 

t t • • 

267 Q (By Mr. Balicer) As a matter of fact, 
wouldn’t everyone who w*as listed below Kohen on 

these General Counsel’s Exhibits 2 to 8 in the weekly 
premium insurance column be people who w*ere also below 
average? A That’s right. 

268 Q And that is true for the years 1937, 1938, 
1939,1940,1941? A Yes, sir. 

Q 1942? A Yes, sir. 

Q And 1943? A It w*ould be true for any year that 
I referred to. 


• • • • 
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274 Q Mr. Butts, when you say, “the company’s 
average,” what do you mean by that figure f A 

The company average is the total production of all agents, 
divided by the number of agents- 

Q You are now speaking of the weekly premium, in¬ 
surance figure? A That’s right. 

Q For the whole country? A That’s right. 

Q And it is your testimony, as I understand it, that 
Mr. Kohen was below the company average? A Th|at’s 
right. 

275 Q For that entire period? A Up to 1944. In 
1944 he had a spurt, and he went above company 


average. 

* * • • 

277 Q Was it your testimony that from 193^ to 
1944 Ivohen’s weekly premium business was bellow 

average? A That’s correct; up to 1944. 

Q Up to 1944? A Yes. 

Q What average were you speaking of? A Com¬ 
pany average. 

Q Is it not true that there were other agents km- 
ployed by the company in the New York 5 office during 
the period in question wffio also were below the company 
average? A Yes. 

Q Are you prepared to refresh your recollection and 
tell us of those agents or assistant managers or 

278 managers who are still employed bv the company, 
who were agents during the period 1937 to 1944, 

and who were also below the company average for those 
years? A I believe that I could refresh these exhibits 
and take the company’s average for the years, so referred 
to— 

MR. RILEY: (Interposing) One minute- Referring 
to General Counsel’s Exhibits 2 through 8, inclusive? 
THE WITNESS: Yes. 

MR. BALICER: If that will assist the witness. 

A That’s right. And I could find that X dollars was 
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the amount of issue in the weekly premium branch of 
the company for that year. I could then take all the 
agents listed on these forms and tell you whether they 
are above or below. 

Q (By Mr. Balicer) Just as you did with Kohen? 
A That’s right. 

Q Will you do that for us? A I will try to. 

* * * • 

281 Q (By Mr. Balicer) In determining whether 
an agent is adequately performing his job, you 

don’t look only to his weekly premium insurance; do you? 
A No, we want him to do an all-around job. 

Q An all-around job? A That’s right. 

Q So that you consider all the kinds of insurance a 
man sells, don’t you, in determining whether he is doing 
an adequate job? A Absolutely. 

282 Q And each type of insurance has a weight 
factor, hasn’t it? A That’s right. 

Q And if a man were outstandingly high in the • 
monthly premium industrial insurance and comparatively 
weak in weekly premium industrial insurance, his high 
production of monthly premium industrial insurance wmuld 
be a compensating factor, wouldn’t it? A That’s right. 

Q And the same would be true with respect to ordi¬ 
nary insurance, wouldn’t it? A That’s right. 

Q So that the weekly premium industrial insurance 
production is only one of several factors on insurance 
production that you consider in determining whether a 
man is performing an adequate job; isn’t that so? A 
Tt’s one branch of the business. It’s a very important 
branch of our business. 

Q Isn’t your ordinary insurance important? A That’s 
right. 

Q And isn’t your monthly premium industrial insur¬ 
ance important? A That’s right. 

0 They are all important, aren’t they? A That’s 
right. 


284 Q Now, would you say that Kohen was above 
or below average in the other categories of insur¬ 
ance, other than weekly premium, during his tenure as 
an assistant manager? A Well, there were times when 
he was above for certain periods, and there were times 
that he was below the average. 

Q And that is also true with respect to the other 
kinds of insurance he sold during his tenure as an agent, 
isn’t it? A That’s right. 

Q As a matter of fact, he was quite often well 

285 above average in certain branches of insurance, 
wasn’t he? A He was above average one or two 

years, yes. 

• * # * 

294 MR. BALICER: During the off the record con¬ 
ference counsel have agreed to stipulate that Maxi¬ 
ma Peragenda Awards were made bv the companv in 
1942, 1941,1943,1944,1945 and 1946. 

They have further agreed to stipulate that Cen- 

295 turv Club Awards were made bv the company in 
1942. 

They have agreed, further, to stipulate that the com¬ 
pany had a $75,000 Merit Class Award in 1941. 

MR. RTLEY: Correct. It is so stipuated. 

• * * * 


MR. BALICER: Counsel have also agreed to stipulate 
that the company had the Century Club Award in 1943 
and 1944. 

MR. RTLEY: It is so stipulated. 

Q (By Mr. Balicer) Now, Mr. Butts, you know what 
these awards mean—the Merit Club, the $75,000 Class, 
the Century Club; don’t you? A That’s right. 

Q And Maxima Peragenda? A That’s right. 

Q And by examining General Counsel’s Exhibits 2 
through 8, you could tell what agents employed during 
that period in the New York 5 office were entitled to 
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those awards, couldn’t you? A Well, I could tell what 
agents had $75,000 of ordinary. 

TRIAL EXAMINER EADIE: Well, then, he would 
be entitled to it? 

THE WITNESS: In those years that we had such 
awards. 

MR. BALICER: We have stipulated that they made 
those awards in the years in question. 

296 THE WITNESS: I could look at the exhibits 
and pick out those agents, yes. 

* • * # 

Q (By Mr. Balicer) Mr. Butts, during the period 
1937 to 1944 did the company ever have any award for 
the writing of weekly premium industrial insurance? A 
I can answer that by saying that the weekly premium, 
and all of the combinations of insurance, "were taken into 
consideration in granting Maxima Perangenda Awards. 
During certain years, in which it was stipulated— 

Q That there was an award? A Yes. 

Q So that, to rephrase it somewhat, a man’s Maxima 
Peragenda Award was based on his production of weekly 
premium insurance, as well as all other kinds of insur¬ 
ance; is that correct? A That’s correct. I might 

297 explain this: That if one branch of the business 
figured a volume of $20,000, and another branch 

of the business figured a volume of $80,000, then the com¬ 
bination of those two or more branches of the business 
totalled an amount equal to what Maxima Peragenda was 
that year for the company’s average, he would be entitled 
to an award. 

* * • • 

312 MR. RILEY: Will you mark this for identifi¬ 
cation as Respondent’s Exhibit 14, please? 

(The document referred to was marked Respondent’s 
Exhibit 14 for identification.) 
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313 Redirect Examination 

Q (By Mr. Riley) Will you look at Respond¬ 
ent’s Exhibit 14 for identification, and tell us whosp sig¬ 
nature you find at the bottom (handing to witness)? A 
(Examining the document) Mr. Malcolm C. Youngi sec¬ 
ond vice-president. 

Q Is Mr. Young’s activity confined to the agency 
branch of the business ? A It is, sir. 

Q You know’ his signature? A I do. 

Q Did you cause Mr. Young to prepare such a State¬ 
ment as this exhibit over the weekend from official com¬ 
pany records compiled in bygone years relating tb in¬ 
crease record of Samuel Kohen, and also the average 
yearly increase record in the weekly premium branch by 
the average agent? A That’s right. I asked hipi to 
furnish me with these figures. 

MR. RILEY: I offer this in evidence. 

MR. BALICER: No objection. 

TRIAL EXAMINER EADIE: It will be received. 

(The document heretofore marked Respondent’s Ex¬ 
hibit 14 for identification was received in evidenced) 

• • • • 

314 Recross Examination 

Q (By Mr. Balicer) Mr. Butts, you were going 
to refresh your recollection, by one means or another, as 
to various company averages, and so forth? A Thht is 
correct. 

Q During the approximately five-day interval since 
we recessed, have you done so? A I have, yes. 

Q I ask you to look at General Counsel’s Exhibit 2 
through 8. Will you first define what is meant by “bom- 
panv average”? A Company average is the average per 
man figure of production: the number of agents divided 
into the total production for all agents in the district 
agency end of the company. 
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Q Does the company average figure reflect the aver- i 

age for all kinds of insurance written by the agents, or 
is it confined to one particular kind of insurance? A 
There are various averages that can be furnished. i * 

• • • • 

315 Q Is it your testimony now that Mr. Kohen 
was below’ average during his period as an agent? 

A Yes. * 

316 Q In w’hat branch of insurance? A He was : * 

below’ average all except the year 1944 in his 

weekly premium production. 

Q You do not refer to his being below average in the * 

other branches of insurance, do you? A Not entirely, 
no. 

Q When you say, “not entirely,” to what extent do * 

you mean? A Well, he w’as below’ average in some i • 

years in other departments of the business during his 
service as an agent. 

Q He was also considerably above average in the 
other categories of insurance in various years, w*as he * 

not? A In one or twro vears he was above in regular 

* • 

ordinary. 

• • • • 

317 Q (By Mr. Balicer) You testified previously i - 

that General Counsel’s Exhibits 2 through 8 re¬ 
flect the relative standings of the agents and assistant 
managers in the New York 5 office; did you not? A * 

That is correct. 

* • # • i 

318 Q Well, in the tw’o columns which indicate the |4 

names of the agents the position of an agent’s - 

name would indicate his standing in combined total ordi- ^ 

nary and monthly debit ordinary insurance with respect 
to the other agents, wouldn’t it? A Generally it would, 
yes. < 

Q So that everyone below Kohen would be below’ him 
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in the production of combined total ordinary and monthly 
debit ordinary; wouldn’t that be true? A That Would 
be true, but there might be agents there that were not 
on the full year, so that wouldn’t designate necessarily 
a fair comparison. 

Q With that limitation in mind, it would be a fair 
comparison; wouldn’t it? A That’s right. 


• * * • 

320 Q In any event, Mr. Butts, by looking qt the 
column headings, looking at the figures and looking 

at the names, you could tell where an agent stood on a 
particular kind of insurance. That is all I am driving at. 
Is that true or is it not true? A You can takb the 
agent’s name and follow through and check ainonj^ the 
others and find whether he is higher or lower. 

Q Exactly. Now, it is your testimony, is i|t not, 

321 that Kohen was below’ average in his production 
of weekly premium insurance? A No. 

Q Then what is your testimony? A I think I testi¬ 
fied that he was below company average in monthly debit 


ordinary and in regular ordinary in certain periods of 
his service as an agent. 

Q In other wrords, with respect to those categories of 
insurance, it occurred merely sporadically; is that so? 
A Well, it didn’t occur as often as it did with weekly 
premium. He was under all years except one on weekly 
premium. He wasn’t on other branches of the business. 

Q But you were particularly dissatisfied, were you 
not, with his production of weekly premium industrial 
insurance? Isn’t that so? A That’s right. 

Q Will you look at the exhibit reflecting the produc¬ 
tion of the various agents for the period Deeembe^ 28, 
1938, and the year preceding? 


* • • • 


322 TRIAL EXAINER EADIE: That is Exhibit 8; 
isn’t it, Mr. Butts? 
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TELE WITNESS: This is Exhibit 8, yes, December 28, 
1938. 

Q (By Mr. Balicer) I ask you to direct your atten¬ 
tion to the column reflecting Kohen’s production of week¬ 
ly premium insurance. A Yes, sir. 

Q What is the heading on that column? A The first 
heading is “Issue.” 

Q Is that the column which will reflect the production 
of the various agents in weekly premium insurance? A 
That is correct—the issue. 

Q The following column, entitled “Reinstatements,” 
would reflect those weekly premium industrial insurance 
policies which were reinstated; would it not? A That is 
correct. 

Q And the column following that, entitled “Lapse,” 
would indicate just what it states, would it not? A That 
is right. 

Q And the next column entitled “Increase” 
323 would reflect the total increase of weekly premium 
insurance or, if such is the case, the decrease of 
weekly premium industrial insurance after the reinstate¬ 
ments have been added and the lapses have been de¬ 
ducted ; is that not so ? A That is correct. 

Q I direct your attention to the position of Samuel 
Kohen on that exhibit. There are other agents whose 
production in that calendar year was lower than that of 
Kohen for industrial insurance of the weekly type; is that 
not so? A That’s right. 

Q It would be true, would it not that he is the twenty- 
fifth out of the thirty-seven agents listed in that exhibit? 
A Well, let’s see: twenty-first. 

Q And every one listed below him would have a lesser 
production of weekly premium industrial insurance, would 
he not? A Everybody would have a lesser increase or 
decrease of total premiums. 

Q Exactly. A Not necessarily issue. 
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Q Exactly. There are approximately sixteen individ¬ 
uals listed below Kohen, are there not? 

TRIAL EXAMINER EADIE: It seems to n^e the 
exhibit speaks for itself. 

MR. BALICER: I want to make the general 
324 point, and then I will make my questions broader 
and more categorical. A Yes, there are sixteen. 

# * * # 

326 Q You testified several days ago aboui the 
various awards which were given out to agents. 

A Yes, sir. 

Q For various kinds of production? A Yes. 

Q Those awards are entered on the permanent per¬ 
sonnel record of the agent who receives them, are they 
not? A Yes, sir. 

* * • * 

327 Redirect Examination 

Q (By Mr. Riley) Mr. Butts, will you lo^k at 
General Counsel’s Exhibit 8, which is the weekly progress 
bulletin, week of December 28, 1938, please? A Yes, 
sir. 

Q Will you look at that portion which relates t(| the 
weekly premium increase of Samuel Kohen? A Yes, 
sir. 

Q Do you find there a figure “D4.14”? A I do. 

Q State what that signifies with respect to the net 
effect of the operations on the weekly premium 

328 branch of Mr. Kohen’s debit for the calendar }pear 
1938. A That indicates that the issue, plus the 

reinstatement of premiums previously lapsed, was below 
the total lapsed for that calendar year to the extent of 
$4.14. 

Q Does the “D” signify a loss rather than an in¬ 
crease? A It does. I 
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• * * • 

329 Recross Examination 

Q (By Mr. Balieer) Mr. Butts, is it not true 
that there also appears a debit after the names of A. 
Walter, I. Mintz, A. Levine, H. Landsman, M. Freeman, 
J. Dale, J. Jacob? A There is a “D” on several of 
them. 

Q It reflects a decrease, does it not? A That is 
correct. 

Q What you said with regard to Kohen would pertain 
to them, too, would it not? A That is correct. 

Q It would also pertain to those who followed Kohen 
who had a greater decrease? A That is correct. 

Q And there are— A (Interposing) Sixteen of 
them. 

Q And there are sixteen men listed below Kohen who 
had a greater decrease than he did; isn’t that so? A 
That is correct. 

* • • • 

Frank B. Maher 

330 Direct Examination 

• • • • 

331 Q (By Mr. Riley) Mr. Maher, what is your 
position with the respondent company? A I am 

director of agencies. 

Q Is your office at the company’s home office in Boston, 
Massachusetts ? A It is. 

Q How many years have you worked for the re¬ 
spondent company and in what capacities? A It will be 
twenty-seven years in June. I have worked in the ca¬ 
pacity of clerk, cashier, assistant manager, regional super¬ 
visor, superintendent of agencies, director of agencies. 

Q Back in 1943 were you working under Mr. Malcolm 
Young, whose name is subscribed in Respondent’s Exhibit 
14 in evidence today. A I was. 


Q What was your job at the end of the year 1943? 
A I was superintendent of agencies. 

332 Q Wliat was Mr. Young’s job? A Director 
of agencies. 

Q Now, did the director and superintendent of a[gen- 
cies have to do principally with the production of agents 
in the field and agency relations between the agents and 
the company? A The general conduct of the company’s 
business in the field. 

Q Does your job in the agency department give you 
a thoroughly complete picture of the agents all over the 
nation working for this respondent? A Most complete. 

# * • • 

Q (By Mr. Riley) How far back does your personal 
knowledge go with respect to the service record of Samuel 
Kohen in the respondent company? A Back to the 
inception of Mr. Kohen’s service with the 

333 company. 

Q How many years have you personally known 
Mr. Kohen? A Approximately twelve. 

Q And how familiar are you with the territorial loca¬ 
tion of a debit on which Mr. Kohen worked? A Ex¬ 
tremely so. I lived in the territory which Mr. Kohen 
served as an agent from 1921 until 1931, and I had 
great familiarity with that territory beyond that point 
through 1940 because of relatives and friends and so 
forth. And I served in that territory as a regional super¬ 
visor from 1934 on until 1940. 

Q Now, what if anything did you have to do with 
the question of Mr. Kohen being elevated from agent to 
assistant district manager toward the end of 1943 and 
1944? A Well, I was in conference with Mr. Young on 
the situation and agreed with— 

• • • • 

A It’s a normal procedure in our agency department 
to review these things in conference with one or two 
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of our associates, and Mr. Kohen’s name had come 

334 up on occasions. I believe the testimony will show 
that Mr. Young stated that he— 

• • • • 

335 A And it was generally agreed that Mr. Kohen 
was not qualified for the position of assistant dis¬ 
trict manager. 

Q (By Mr. Riley) Well, I believe the testimony was 
that he w T as appointed. 

• • • • 

Q (By Mr. Riley) I believe the testimony w’as that 
Samuel Kohen was eventually appointed at the end of 
the year 1944 to be an assistant district manager; is that 
so? A That is correct. 

Q Nowr, I ask you to look at this paper and state if it 
is one of the company’s papers from its files pertaining 
to Samuel Kohen, if you know’ (handing to witness). A 
(Examining the document) It is. 

MR. RILEY: May I have that marked for identifica¬ 
tion as Respondent’s Exhibit 15, please? 

(The document referred to was marked Respondent’s 
Exhibit 15 for identification.) 

• • • • 

336 Q (By Mr. Riley) State whether or not you 
had a hand in framing this Respondent’s Exhibit 

15 for identification on or about the date of December 
2, 1943. 

• • • • 

A I did, sir. 

Q (By Mr. Riley) Was this letter written subsequent 
to the time that a conference was held between Malcolm 
Young, director of agencies and yourself, as superintend¬ 
ent of agencies in the respondent, pertaining to Samuel 
Kohen? A It was. 

Q Look at this exhibit and state the date when it 
w’as written and to whom it w r as sent, if you will. A It 
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was written on December 2, 1943 and addressed to falter 
Winkel, district manager of our New York 5 Office, and 
sent to him. 

Q By whom? A By Malcolpi C. Young, director of 
agencies. 

Q Was Malcolm Young the superior of Wal- 
337 ter Winkel ? A He was. 

Q Malcolm Young, then, was superior to your¬ 
self? A That is correct. 

MR. RILEY: I offer in evidence Respondents Exhibit 
15 for identification. 

MR. BALICER: No objection. 

TRIAL EXAMINER EADIE: It will be received. 

(The document heretofore marked Respondent’s Ex¬ 
hibit 15 for identification was received in evidence.) 


338 Q (By Mr. Riley) Mr. Maher, I call yoijir at¬ 
tention to a passage in Respondent’s Exhibit 15 

addressed to Mr. Winkel: “Your recommendation cf Mr. 
Kolien has been discussed here today with associates in 
the Department and, while we would like to support your 
recommendation, we are very reluctant to do so. This 
is particularly due to his lack of industrial produc¬ 
tion and the Department’s attitude in this 

339 respect was indicated to you by our Regional Dis¬ 
trict Manager, Mr. Butts, when he discussed this 

change with you. ’ ’ 

Now, do you recall that passage? A I do, sir. 

Q Will you state, what, if anything, was your activity 
in connection with the preparation of the passage in Re¬ 
spondent’s Exhibit 15, which I have just read? A Well, 
in considering the advancement of any man to the posi¬ 
tion of assistant district manager, we inquire exhaustively 
into his records on the assumption that while the record 
alone is not the test in appointing this man to the job, 
if he doesn’t demonstrate his ability to sell life Insur¬ 
ance, it is questionable as to whether or not he can lead 
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other men to do so. And Mr. Kohen’s record, of course, 
was clearly written, indicating that he was not even up 
to average for the company with respect to the writing 
of industrial insurance. And on those grounds we de¬ 
cided that he w’as not a satisfactory candidate for the 
job. 

Q But was it or was it not the testimony, or the 
fact, that in the latter part of the year 1944, almost a 
year subsequent to writing Respondent’s Exhibit 15, Mr. 
Kohen was elevated to the position of assistant district 
manager of New’ York No. 5 District? A That is cor¬ 
rect. 

Q Was there any change in your attitude re- 

340 specting Mr. Kohen at the end of the year 1944 
from w T hat there w’as at the end of the year 1943? 

A I held to the same opinion. But we were prevailed 
upon to overrrule ourselves—if you can do such a thing— 
by the strong urgings of the district manager, and we 
finally acquiesced in Mr. Kohen’s promotion. But our 
opinion did not change. 

Q Are you familiar writh the circumstances under 
which Mr. Kohen’s services as assistant district manager 
w T ere terminated? A I am, sir. 

Q State what those circumstances w’ere, if you wall. 
A His services as assistant district manager were termi¬ 
nated because wre were entirely dissatisfied with his per¬ 
formance as an assistant district manager, and we have 
an obligation not only to the man, but we have an obli¬ 
gation to the men who serve under him— 

• • • • 

A It’s perfectly obvious from the record that Mr. 
Kohen’s staff had created under his direction in his time 
as assistant district manager that he was not quali- 

341 fied as assistant district manager. And again, 
upon the recommendation of management, we 

agreed to terminate— 
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MR. BALICER (Interposing): I object to th£ use 
of the term “ management ” unless the witness specifies 
who in management. A Mr. Walter Winkel, the man¬ 
ager of New York 5. 

Q (By Mr. Riley) How much time elapsed between 
the recommendation in 1948 of Walter Winkel tha^ Mr. 
Nohen’s services be terminated and the actual termina¬ 
tion of his services, if you know? A I would say there 
was a considerable period—perhaps a month to six weeks. 

Q During that time how much consideration did you 
give to the question in your official capacity? 

• • * • 


A We gave a lot of consideration to it, as we do in 
all such instances, by referring back to the manager, by 
leferring back to the regional manager, by an exhaus¬ 
tive— 


342 A And by exhaustive reference to our records. 

Q (By Mr. Riley) What part, if any, did the 
circumstance that Mr. Kohen initiated a proceeding be¬ 
fore the National Labor Relations Board— 

• • • • 

Q (By Mr. Riley) (Continuing) —known as No. 
R7772, approximately two years ago, play in the decision 
to terminate him as an assistant district manager? 


343 A None whatever. 

Q (By Mr. Riley) Was there any hostili 
your part to Samuel Kohen by reason of his h. 
commenced that particular proceeding? A No, I 
to the contrary. I believe there has never been anj 
tility between Samuel Kohen and myself. I think 
we were very eager to have that trial come to 
We operate under the laws of various states, as 
people know. 
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• • • • 

A And we were faced with a very serious problem. 
If our assistant managers were to be organized, we cer¬ 
tainly wished to know it; and then adjust our thinking 
accordingly, because I think our record is clear in deal¬ 
ing with unions. We have had a very good relationship 
all along the way, and we would have dealt with a union 
as the courts dictated. But it would have meant a 

344 complete revision of our approach to the job of 
assistant district manager, of which there are 870 

in this company at the present time. So again, I 
say that, rather than bear Mr. Kohen any animosity, 
we w^ere delighted to participate in the trial and have 
the air completely clear. 

Q (By Mr. Riley) Now, what if anything did you 
have to do in connection with the application of Samuel 
Kohen to be employed as an agent in February and 
March of 1949? A I reviewed the application, as we 
do all applications, and reviewed the statement of the 
manager, wherein he recommended that Mr. Kohen not 
be returned to the position of agent or not be employed 
as an agent, and related his recommendation to the evi¬ 
dence in our files, as well as my personal knowledge of 
Samuel Kohen’s performance through the years, and 
came to the conclusion that we had no alternative but to 
support Mr. Winkel’s recommendation. 

Q Is the hiring and firing done by you in your own 
office, or somewhere else in this respondent, referring 
to agents? A The hiring and firing is maintained in the 
home office under my direction. 

Q What are the considerations which are regarded by 
you as important when an application for employment as 
an agent comes up for action before you? A Well, we' 
have a person applying to us for employment. We go 
through a rather exhaustive process, particularly 

345 if he has had no insurance experience before. We 
have aptitude tests and we have credit investiga- 
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tions and investigations by management, etc. But Iwhen 
we come to the point of dealing with an ex-agent, ejither 
of this company or any other company, we have one final 
test which we apply and which we rigidly to, and thgt is, 
what was his performance in his previous employment as 
a life insurance agent, be that in any company or ifi the 
John Hancock Company; and unless that performance 
was better than average in all branches of the business, 
we unequivocally refuse to hire the man. 

Now, in the case of Mr. Kohen we had before us the 
record of a man who had been an agent and who! had 
been a failure as an agent- Therefore, we applied the 
same approach. 

# • * * 

Q (By Mr. Riley) State whether or not the fact 
that Mr. Kohen had had some union affiliations boj'e in 
any degree upon your decision as to whether to employ 
him or not to employ him? A Positively not. We have 
a union. As you know, we had a union at that time, 
346 a union of agents, with whom we have done busi¬ 
ness for many years, and I think our relationship 
there is fairly well established. 

Q Well, at the time of which I am speaking, referring 
to Mr. Kohen’s applying to the company in February, 
1949 for employment as an agent, what were the union 
setups among the agents in the company, if you k^iow, 
briefly? 

• • * • 

A We have some of our men represented by the CIO; 
others were represented by the American Federation of 
Labor; and we had an independent union. 

Q State whether or not the company took any sides 
in these matters as to whether it preferred to have one 
or the other represent the body of the agents? 

• * • • 

A The company has never taken any sides as favor¬ 
ing one union against another. 
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Q Is it your testimony that the company has re¬ 
mained absolutely neutral in respect of the representa¬ 
tion of its rank and file agents by the union? 
347 A It is. 

• • • • 

350 Q (By Mr. Riley) State whether or not the 
respondent company is known in the life insurance 

business as an industrial company? A It is. 

Q State the meaning in this connection of the words 
“industrial company.” A Well, the very foundation 
of our business is the debit; and the debit is composed 
of industrial business, with the exception of a branch that 
we now have called “monthly debit ordinary.” 

The company was built on the industrial debit. Ap¬ 
proximately 70% of the company’s income comes from 
the district agencies which operate debits. So my con¬ 
clusion is, as well as the conclusion of people in the 
business, that the industrial appellation, which is applied 
to this company, is perfectly correct. 

Q In what manner does an industrial company, like 
the respondent operate, with respect to its agents that 
differs from what is known as an ordinary life insurance 
company? A Well, our agents are employees. Each 
has a debit to collect which brings to the agent a fixed 
income, varying from $40 to $60 a week, and their com¬ 
missions are derived bevond that from the sale of 

351 life insurance. In vour ordinary company your 
man is dependent solely on commissions from the 

sale of life insurance. 

Q Is it the object of the financial setup of an indus¬ 
trial agent that he have a basic weekly pay of a certain 
sum whether or not he writes ordinary business on top 
of that? A Oh, yes; there is a basic income there, 
regardless of his ordinary. That’s where he starts. He 
starts from the debit. A lot of the ordinary business 
emanates from the debit. In fact, the vast majority of 
the ordinary business that our agents sell comes, either 
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directly or indirectly, from the debit. So the debit is 
the backbone of this entire operation. 

Q State whether or not the respondent company at¬ 
taches any importance to the activities of these agents in 
the weekly premium branch, and what your conception 
of it is. A Well, we attach the utmost importance to 
their activities in the weekly premium branch because, 
as I said before, that is the very foundation of the 
company, and the company is attempting to build indus¬ 
trial debit all the time. In the last four years since the 
close of the war we have opened some nineteen hew 
offices, nation-wide, offices which are staffed by industrial 
agents, offices which depend largely for their existence 
on the building of an industrial debit, offices which 
cannot survive without that industrial debit, which) if 
we did not believe they had the opportunity to 
352 build such debit, we would promptly close. 

Q I believe you testified two years ago in 
that proceeding R7772, as to the approximate cost to 
the respondent company of building a debit; and if you 
recall that figure, will you state what it is? A I did. 
And I believe the figure I quoted at that time was sottie- 
thing in the neighborhood of $25,000, and that was based 
on the cost of a different dollar. It would be consider¬ 
ably more today. 

Q State your conception of the debit on which Saiquel 
Kohen formerly worked in the Bronx, as to whetheij it 
was good, bad, or indifferent for an industrial agent 
to work in. A Well, as I testified previously, I liyed 
on the debit. It was the debit of average Ameritjsan 
people. It was not a Park Avenue debit, by any me^ns. 
And those people largely were gainfully employed, si(ich 
as many city employees, firemen, policemen, letter car¬ 
riers, school teachers, etc. There was always a reason¬ 
able amount of employment. It was a debit, in piy 
opinion, which was adequately geared to the production 



of both weekly premium and ordinary business in reason¬ 
able volume. 

Q With relation to the statement made by Samuel 
Kohen, to the effect that the trend was away from in¬ 
dustrial business into ordinary business, do you 

353 agree or disagree with that statement? 

# * • • 

A Well, quite to the contrary, I do not agree with any 
conclusion that the industrial business is on the way out. 
But whether or not I agree makes no difference. The 
facts speak for themselves. In the period between 1937 
and 1943 industrial life insurance in force increased 
some six or seven billion dollars. And again, I refer you 
to my previous testimony that if we as a company were 
not convinced that the industrial business was here to 
stay, we would not use company money to develop new 
territory. There would be no justification for it. 

• • • • 

354 MR. BALICER: Off the record. 

TRIAL EXAMINER EADIE: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER EADIE: On the record. 

Q (By Mr. Riley) Will you look at Respondent’s 
Exhibit 16 for identification, and state whether that card 
is from the company’s official files pertaining to Samuel 
Kohen as an agent? A It is. 

Q Does the company make up and keep a simi- 

355 lar record as to every one of its agents? A It 
does. 

Q And are records such as Respondent’s Exhibit 16 
right in front of you in the agency department whenever 
the question comes up of dealings as to an agent or an 
applicant? A They are. This is one of the records to 
which we always refer to in considering the candidacy 
of a man for advanced position or the termination of a 
man’s services. 
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• • # • 

i 

(The document heretofore marked Respondent’s Exhibit 
16 for identification was received in evidence.) 

Q (By Mr. Riley) As to this exhibit, are the entries 
and notations of figures on the reverse side of the ex¬ 
hibit made in the regular course of the company’s busi¬ 
ness from year to year? A They are. 

Q So far as you know, are those entries correct and 
true entries! A Those are correct and true entires, yes, 
sir. 

Q Did you have Respondent’s Exhibit 16 before you 
when you passed upon the application of Samuel 
356 Kohen to be employed as an agent in February 
or March of 1949? A I did. 

Q Will you state what, if any, influence the notations 
on that card as to figures, had on your decision as to 
whether or not to employ Samuel Kohen as an agent in 
February or March of 1949? A They have a decided 
influence, because you will note on one portion of this 
card—in fact, the greater portion of the card is given 
over to the debit record, issue, reinstatement, laps$, in¬ 
crease, and condition of account. Then another portion 
is devoted to ordinary production. So it gives the njian’s 
complete performance on the standpoint of production 
in all the years that he has served. That enabled ts to 
view Mr. Kohen’s application for employment as an a.gent 
in the light of facts. 

TRTAL EXAMINER EADIE: May I see that a 
minute? 

THE WITNESS: Yes, sir. 

(Witness hands Respondent’s Exhibit 16 to Trial Ex¬ 
aminer Eadie.) 

TRIAL EXAMINER EADIE: I notice this just runs 
to 1943. 

THE WITNESS: That’s correct. This is an agent’s 
record card. Mr. Kohen became an assistant at the con¬ 
clusion of that time. 




TRIAL EXAMINER EADIE: I see. 

Q (By Mr. Riley) In the charge filed against 
357 the respondent there is reference by number to two 
proceedings other than the representation proceed¬ 
ing, which is R7772. Are you aware of those earlier pro¬ 
ceedings pending? A I am, sir. 

Q State what you are able to respecting the bearing 
of those two other proceedings on the employment ques¬ 
tion of Samuel Kohen, if any. A It had no bearing 
whatever. 

Q Were those other two proceedings tied up with 
R7772 in your opinion, so that they stood or fell, depend¬ 
ing upon this Board’s determination as to 7772? A I be¬ 
lieve they were; and they fell. 

Q Did such activities as Mr. Samuel Kohen had with 
respect to these other two proceedings than the 7772 
have any influence or bearing on your decision, or the 
company’s decision, whether to employ him or not to 
employ him in February or March of 1949? A None 
whatever. 

Q I ask you the same question with respect to the 
severance of his services as an assistant district manager. 
A None whatever. 

* * * * 

35S Q Did you hear from testimony to the effect that 
the usual procedure, when a company terminates 
the services of an assistant district manager, is to re¬ 
employ him as an agent? A I did. 

Q Well, state whether you agree or disagree with 
that statement, and your reasons. A I disagree with it 
because that isn’t the company’s automatic action. Each 
case stands on its own merits. Since I heard that testi¬ 
mony I have refreshed my recollection on some of 
359 these cases, and in the past three years I believe 
we have had twelve of the assistant district man¬ 
agers who were terminated as assistant district managers 
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and who were terminated completely, in addition to Mr. 
Kohen. 

TRIAL EXAMINER EADIE: In the past three years’ 

THE WITNESS: In the past three years. 

A (Continuing) Some of them were terminated) for 
general incompetency, who in our opinion did not qualify 
for a return to a debit. Then there are instance^, of 
course, where men demonstrated a complete ability as 
an agent, and they are returned to debits, even though- 
they failed in the larger responsibility. There are also 
instances where men have grown old in the service and 
they have returned to debits. But it is by no me^ns a 
fixed policy that a man automatically returns to a debit 
when he terminates as assistant district manager. 

Q (By Mr. Riley) Have you had experience iri the 
last ten or twelve years with this general question of 
assistant district managers being returned as agents, and 
what is your view as to the practicability of the question 
from an insurance point of view? 

• • • • 

360 A Yes. I have had a lot of experience with it, 
and more frequently than not when a man is returned 
to the position as an agent, he doesn’t make the grade hgain 
as an agent. So I would say that in the last several 
years, when we have had an opportunity to have some 
say in company policy in that respect, we have taken an 
entirely different attitude and have weighed the effipacv 
carefully of returning this man to the agent’s job, both 
from his standpoint as well as the company’s. Frequently, 
he would be far better off if he went into another busi¬ 
ness. There just isn’t any question about it, because in 
the past, when a lot of these people were returned to 
the agent’s job, they returned somewhat soured. You 
can’t convince a man that he is wrong. It is a very diffi¬ 
cult thing to do. And the result was that they didn’t do 
too well as agents. So we have given a lot of serious 
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thought to it in the last five years, resulting in this policy 
which I previously described. 

Q Do you feel that in any measure you or the com¬ 
pany discriminated against Samuel Kohen in not return¬ 
ing him to a debit, as he applied for, in February or 
March of 1949? A I do not. Neither I nor the com¬ 
pany discriminated against Samuel Kohen; and I think 
that Samuel Kohen’s forte—and that’s my own opinion 
—is in the ordinary business. 

361 Q You say, the ordinary business? A As an 
ordinary agent, not as a debit agent, because he 

must know that he has demonstrated over a long period 
of time— 

• • • • 

Q (By Mr. Riley) Yes. I am referring to the time 
when Samuel Kohen applied for an employment as an 
agent in February or March of 1949. Did the company 
then have any jobs open as a solely ordinary life insurance 
agent? A No, the company did not. Our whole business 
is conducted from the debit. 

Q State whether or not the ordinary life in- 

362 surance agents are tied up with general agents. A 
They are. They are independent contractors with 

the general agent. 

Q Is it a fact that it is solely up to a general agent, 
and not to the company, as to whether he will take on a 
contract with a man as an ordinary life insurance agent— 
A That’s right. 

Q (Continuing) —in this respondent? A That’s cor¬ 
rect. The general agent contracts independently with the 
agent. 

Q Has the company anything to do with the selection 
by a general agent of an ordinary man on his staff? A* 
The general agent selects his own staff. 

• • • • 
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363 Q There was some testimony regarding this 
Maxima Peragenda. Will you state just what place 

that had in the setup of agents during the years that 
Samuel Kohen was an industrial agent. A Maxinja Per¬ 
agenda was developed about the advent of the war, and 
it was a form of stimulus to agents to sell more life in¬ 
surance, and at the same time it was tied up with the 
selling of bonds. It was a patriotic gesture in some meas¬ 
ure because it’s a matter of record that the John Hancock 
agents sold enough bonds and enough life insurance to 
finance the building of the U.S.S. Hancock; and ye en¬ 
couraged as many participants, naturally, as we possibly 
could. 

I guess in about 1945, the last year of the war, we had 
as many as 4,000 agents who were enrolled in Maxima* 
Peragenda out of a possible 5,200; and at the conclusion 
of the war it was naturally decided (it would naturally 
follow) that we would get onto a more businefes-like 
basis in setting up awards, and so on. So the Maximum 
Peragenda no longer existed. We might say that-j-well, 
could we say?—It was similar to the Good Conduct Medal 
of the Army. Practically everybody got it before i;t -was 
through. 

364 Q Were you familiar with the average perform¬ 
ance expected of a -weekly premium agent in the 

New York City area during the years when Samuel 
Kohen was an industrial agent? A Well, I woulil say 
that I was familiar with the average performance ex¬ 
pected of agents nationally in part of that time, and also- 
in the New York City area for part of that time because, 
as I testified earlier, I served as a regional supervisor 
in this territory from 1934 to 1940, and the balance of 
the time in the home office. 

Q State whether or not it was your conviction in 1944, 
when Samuel Kohen came up for advancement to as¬ 
sistant district manager, whether he was above or below 
or on a par in the weekly premium branch with the stand- 




ard expected of a weekly premium agent in those years. 
A He was below, wdth the exception of the year of his 
appointment to the position of assistant district man¬ 
ager. 

Q Now, I ask you the same question as to whether 
you are familiar with the expected performance of assist¬ 
ant district managers between the years 1944 to 194S. A 
I am. 

Q What is your view as to whether those years Samuel 
Kohen’s performance as an assistant district manager 
in the weekly premium branch was equal to, above, or be¬ 
low average performance? A It was decidedly below 
average performance. 

• • • • 

365 Cross Examination 

• • • * 

Q Are your agents hired with considerable care? A I 
think so. 

Q How about your assistant managers? Is consider¬ 
able care exercised in their selection, too? A Oh, yes. 

• • • • 

367 Q And if on the basis of your consultations you 
were to determine that a man did not have a good 
record, you vrould not promote him; would you? A That 
is correct. 

• • • • 

369 Q (By Mr. Balicer) Mr. Maher, I show you 
a carbon copy of a letter which purports to be 

written to Mr. Walter Winkel and signed with the title, 
‘‘Director of Agencies.” Is this a true copy of a letter 
which you addressed, on October 20, 1948, to Mr. 

370 Winkel (handing to witness) ? A (Examining the 
document) It is, sir. 





139 


MR. BALICER: Will the reporter mark it for identi¬ 
fication, please? 

(The document referred to was marked General Coun¬ 
sel’s Exhibit 18 for identification.) 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be received. 

(The document heretofore marked General Counsel’s 
Exhibit 18 for identification was received in evidenc^.) 

• # • • 

371 MR. BALICER: I ask the reporter to mark for 
identification as General Counsel’s Exhibit 20, a 
letter dated January 14, 1949, which purports to be Writ¬ 
ten to Mr. Walter Winkel and signed by the Director of 
Agencies. 

(The document referred to w T as marked General Coun¬ 
sel’s Exhibit 20 for identification.) 

Q (By Mr. Balicer) I show you General Counsel’s ' 
Exhibit 20, which is a carbon copy, and ask you whether 
on the date which the letter bears you wrote the original 
of this letter to Mr. Walter Winkel (handing to witness). 
A (Examining the document) I did. 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADTE: It will be received. 

t • • • 

379 Q Would you say, Mr. Maher, that in judging 
Kohen’s record you compared it to the record^ of 
the other people which you had generally in mind? X I 
compared Mr. Kohen’s record to a record of what I Con¬ 
sidered to be a good agency record or a poor agency {rec¬ 
ord. That was the basis of my attempt to pass judgment 
on the case: and in my judgment Mr. Kohen’s redord 
does not stand up as a reasonable record and did not 
justify another opportunity. 

Q At any rate, you did not specifically compare his 
record to any statistical tables which you had before you 
with respect to any other agents in the New York 5 
Office: did you? A No, because we were very completely 
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dissatisfied with the progress of New York 5 for some 
time. I mean I happen to know the New York 5 terri¬ 
tory. I know its productive value, and we were not get¬ 
ting out of New York 5 what we should get out of New 
York 5. 

Q So that in arriving at your decision, you considered 
merely Mr. Kohen’s record as against what you thought 
a good record should have ? A I considered a man 

380 versus an opportunity, an opportunity with which 
I was quite familiar because, again, as I testified, 

I lived in the territory. I knew the people intimately. 
Mr. Kohen knows that. I guess some of them still ask 
for me, or did. He told me that two years ago. And I 
knew their circumstances. I knew what the opportunity 
was. And comparing the opportunity to what he had 
done in taking advantage of that opportunity, I was led 
to but one conclusion. 

Q Would you deny that the record of your company 
shows that in the New York 5 Office there were many 
agents during Mr. Kohen’s tenure of employment as an- 
agent who had a considerably worse record than Mr. 
Kohen? A I wouldn’t deny that. But, again, I point 
out to you that we were considering an ex-agent apply¬ 
ing for employment as an agent; and the basis of your 
consideration there must be founded in the record that 
he established as an agent. So I wasn’t considering the 
cases of any other agents of New York 5. We were merely 
considering Mr. Kohen. 

Q I see. Is it not true that in the New York 5 Office 
Mr. Kerle ranked below Mr. Kohen in the gross increase 
of weekly premium industrial insurance for the years 1941 
and 1942? A Well, in order that I might answer that 
question, I would have to refer to the General Counsel’s 
exhibits. 

Q Will you please do so? A May I have them? 

• • t • 

381 A He did. And first-year increase he ranked 
considerably ahead of him. 

• • • * 
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A It is true that he was promoted to the position of 
assistant district manager. 

Q (By Mr. Balicer) Is it not true that the entire 
New York 5 Office had a bad record in the gross increase 
of weekly premium industrial insurance? A| You 
3S2 are speaking of the office as a wffiole, and for what 
year? 

Q I am speaking of the office as a whole for the period 
of Mr. Kohen’s employment as an agent. A I would say 
the record was unsatisfactory, yes—pointing out again that 
it was a territory which we believed could develop a 
reasonable amount of weekly premium insurance. 

Q Was Mr. Winkel the manager of that district office 
during the entire period of Mr. Kohen’s employment as 
an agent? A He was. 

Q Did you fire Mr. Winkel? A No. Mr. Wink|el has 
been a sick man for years, and perhaps we have been 
more tolerant of Mr. Winkel than we should have been. 

# * • • 

385 Q Would you say that the production 6f the 
various kinds of insurance by an agent would be 

relative—that is, one kind is weighted against another? 
A They are relative to a degree; but the basis bf all 
this operation is the debit. And unless the debit sur¬ 
vives, we cannot keep the man. He belongs in an ordinary 
company. We cannot subsidize him writing ordinary 

business through the debit. 

♦ * * * 

l 

386 Well, Maxima Peragenda was indicative of mem¬ 
bership in the Society of Maxima Peragenda. 

Q What did it require to obtain membership in that 
society? A I am not familiar with the details because 
we have long since abandoned Maxima Peragenda, ajnd if* 
required certain stipulations of certain production iijt one 
branch of the business and production in another btanch* 
of the business. 

Q You are the Director of Agencies. Who should 
know better than you? A Well, the Director of Agencies 
has a few more things to do than worry about an aivard' 
that was buried three years ago. 
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Q eren’t these awards contingent upon the achieve¬ 
ment of a certain amount of production by vour agents? 
A Yes. 

Q Didn’t you testify previously that production 

387 was very important? A Yes. And I also testi¬ 
fied that the award, as you call it, became a little 

bit ridiculous along the way, because everybody was being 
awarded Maxima Peragenda. So we revamped the whole 
approach to production. And there are a lot of things we 
couldn’t do during the war—a lot of things that we post¬ 
poned until the war was concluded. 

Q Wasn’t the receipt of the Maxima Peragenda Award 
contingent upon an agent’s achieving a certain amount 
of production of insurance? A That’s correct, plus his 
selling a certain amount of War Bonds at one time. 

Q During what period were Maxima Peragenda Awards 
given for the sale of War Bonds? A Oh, I couldn’t an¬ 
swer that specifically, but I should think in 1942, 1943, 
1944, 1945—some place in there. 

Q Do General Counsel’s Exhibits 2 through 8 reflect 
the sale of War Bonds by agents? A No. We had a lot 
of other things besides these, counsel. We had the TIL, 
which we call the Treasury Insurance Legion. All of our 
boys had a badge for that. It was tied up with Maxima 
Peragenda, tied up with the selling of bonds. 

Q Are there any company records which indicate that 
the award of the Maxima Peragenda was conditioned in 
part on the sale of War Bonds in addition to the 

388 sale of insurance? A I believe there are. 

Q What are such records? A I haven’t got 

them. 

Q Who has? A They are in Boston. 

Q What are the records? A Well, as I say, I don’t 
want you to feel that I don’t know too much about my 
business; but that’s all water under the bridge. 

Q Come, come, this unseemly modesty, Mr. Maher. 
You are the Director of Agencies. A That’s right. We 
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people 


had certain qualifications tied up with Maxima Peragenda 
which had to do with the sale of War Bonds. In other 
words, we didn’t award the Maxima Peragenda solely on 
what the man did. We were encouraging people to partici¬ 
pate in the war effort. 

Q Is it or is it not true that regardless of the sale 
of War Bonds a man had to sell a certain amount of 
insurance before he got the Maxima Peragenda? A That 
is correct. 

Q Is it not true that during the years that Kohen re¬ 
ceived the Maxima Peragenda Awards he did achieve that 
minimum amount of insurance entitling him to the award? 
A He must have, or he would not have received the 
award. 

Q Exactly. A Along with 4,000 other people 
389 in one year. 

Q What percentage of the people in your New 
York 5 Office received the Maxima Peragenda Award dur¬ 
ing the years in which you awarded it? A I couldn’t 
answer the question; I do not know. 

Q Who could answer it? A Oh, we could ag^in go 
back to Boston and refer to records. Those records are 
not available here. Or we could probably ask the people 
out there who received them. Some of them have gone 
on their way. They are out of the business. I don’t 
know who received them. 

Q Can you ascertain what percentage of the hgents 
in the New York 5 Office received the Maxima Peragenda 
Awards in the years that Kohen did? A It is impos¬ 
sible to do that today. 

Q Why? A Because I haven’t got the records here. 

Q You mean today, during this hearing? A Yes, 
that’s right- 

Q If requested, will you make those documents avail¬ 


able before the conclusion of this trial? A I will be 
glad to. I think counsel should pay some heed tb the 
statements I have made here that as high as 4,000 people 


144 


got these awards out of a possible 5,200 qualifiers. So 
there must have been a lot of other people in 

390 New York 5 who received the award. 

Q At any rate, you did not make these awards 
to people who were failures as insurance agents, did 
you? A Oh, no. 

Q It was an indication of some kind of achievement 
as a salesman of life insurance ? A It was an indication 
of selling some life insurance, certainly. 

Q In a certain amount? A A certain amount, yes. 

Q You testified that when an assistant manager proved 
unsatisfactory in that capacity, it was not automatic with 
the company that he was demoted to the position of 
agent. A That is correct. 

Q You stated, did you not, that during the past three 
years twelve assistant managers were discharged and 
were not retained as agents? A That is correct. 

Q Will you please name them? A I beg your par¬ 
don? 

Q Will you please name them for us? A Well, I 
would have to refresh my memory. 

Q Please do so. A Well, I refer you to one Bier- 
man of Youngstown, Ohio- 

Q Will you please give these names slowly. 

391 How do you spell that name? A B-i-e-r-m-a-n. 

Q Youngstown, Ohio? A That’s right. And 
Kahn of McKeesport. Mr. Bierman was terminated be¬ 
cause he lacked capacity. 

Q Is that McKeesport, Pennsylvania? A That’s 
right. Straighthif of Altoona, Pennsylvania, poor per¬ 
formance; West, of Reading, Pennsylvania, for non-suc¬ 
cess. 

Q Will you go on, please? A I have a few more 
here, if you would like it. 

Q I would like all twelve, if you please. A Yes. 
Well, we have Mr. Gamble of Erie, Pennsylvania; Mr. 
Boudinot— 
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392 THE WITNESS: Do you want me to continue? 

Q (By Mr. Balicer) Yes, if you please. 

A Mr. Boudinot, of Los Angeles; Mr. Lewin of Long 
Beach, California; Weinberg, of Old Boston; Keith of 
Orange, New Jersey; Freeman of Salem, Massachusetts; 
Lyons of Rochester, New York; and Friedman of New 
York 4. 

Q Mr. Maher, I ask you how many of these indi¬ 
viduals were fired because of personal misconduct. A 
A few of them. 

Q Which ones? A Mr. Boudinot, Mr. Friedman, and 
I believe Mr. Keith—I’m not sure. 

Q Any others? A Mr. Gamble failed in his super¬ 
visory responsibilities. 

Mr. West was a complete non-success. 

Mr. Straighthiff was fired for poor performance. 

Mr. Lewin was fired for lack of interest. 

Q Just a moment. Mr. Straighthiff w*as fired for 
poor performance? A I beg your pardon, sir? 

393 Q Why was Mr. Straighthiff fired? A Poor 
performance. 

Q Yes. A Mr. Lewin, lack of interest- Mr. Kahn, 
failing in his supervisory responsibilities. 

Q How about Mr. Weinberg of Old Boston? A Mr. 
Weinberg of Old Boston—I believe his was the same 
type of case, failing in his supervisory responsibilities. 

Q What was the nature of such failure? A I heg 
your pardon? 

Q What was the nature of such failure? A I 
couldn’t tell you. I mean I would again have to refer 
back to the records in these cases. I merely jotted th^se 
down as names which came to me in refutation of tjhe 
statement which seems to be abroad here that we don’t 
terminate assistant managers. 

Q How about Mr. Freeman of Salem, Massachusetts? 
Why was he terminated? A Account discrepancies. 
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Q And how about Mr. Lyons, of Rochester, New 
York! A I don’t know. 

Q Were all these men promoted from the ranks! A 
Yes, they 'were. 

Q What is your definition of “Poor performance” 
which you have advanced as the reason for the dis- 

394 charge of Mr. Straighthiff! A Well, that could 
be a lot of things. That could involve failure to 

discharge his obligation to work with his men and de¬ 
velop a reasonable income for those men, and cultivate 
the territory, and so forth and so on. 

Q You say you do not know the reason Mr. Lyons 
was discharged! A I don’t recall it, no. 

Q In those instances in which the assistant managers 
were fired for poor performance, would that also cover 
gross misconduct! A No, it wouldn’t. I mean you are 
talking about misconduct as moral turpitude, I assume! 

Q That is correct. A No. 

Q Did any of these men ask for jobs as agents! A 
Oh, yes. 

Q Did any of these men resign! A No. They were 
terminated. 

Q Now r , there wrere many instances in which men were 
laid off as assistant managers and taken on as agents, 
w r ere there not! A Oh, yes- 

Q Would such instances be that of Mr. Sam Grubin! 
A I w’ould have to refresh my memory. As I say, we 
have 870 assistant managers. 

395 Q You have 870 assistant managers! A 
That’s right. 

Q Would that figure be approximately correct for the 
preceding ten years! A For the preceding seven years, 
probably, or six years. We probably wrere down around 
800 at one time. The business has been growing. We 
have been building debits, and so forth, putting on more 
assistant manager. 
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Q Now, you keep records at the home office of tejrmi- 
nation of assistant managers, don’t you? A Volifimi- 
nous records. 

Q Voluminous records? A Yes. 

Q What percentage of the men who were laid off as 
assistant managers were not rehired as agents? A To 
what period are you referring? 

Q During the period 1938 to 1946, to date. 4- I 
couldn’t answer that question. I would have to refelr to 
the records. 

Q Would you say that the number of men who tyere 
laid off as assistant managers and not rehired as agents 
was very, very small compared to those who were hired 
as agents? A Again, you have to qualify the period. 
I mean I think I have testified this morning that in the 
last five years we have viewed this whole problem 
396 differently from before. 

Q Have you completed your answer? A 
That’s all right. 

Q You testified that twelve men were discharged as 
assistant managers and not rehired as agents in the past 
three years; is that so? A That’s right. 

Q How many men were rehired as agents during 
the past three years after being laid off as assistant 
managers? A I couldn’t give you the exact figures, 
counsel. 

Q What is your best present recollection? D<|>n’t 
over-estimate the figure. A I don’t intend to. I resent 
that, too. 

I should judge, and this is purely speculation without 
reference to records, probably 80 men were returned] to 
debits in that three-year period. 

Q And by “returned to debits,” you mean that they 
were taken on as agents; is that right? A They were 
hired as agents, yes. 

Q Would you say, in the light of vour testimony, 
that although rehire as an agent upon termination as 
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assistant manager is not automatic, it is customary with 
the company? A No, I would not say it was customary, 
because again, as I say, a lot of people who I referred 
to were people who requested to be returned to 
397 debit. There w r ere men who had grown old in the 
service. The assistant manager job requires a 
great deal more activity than the agency job. 

• * * * 

403 Q Were you present during Kohen’s testimony 
in Case 2R7772? A That was the supervisor’s 

case? 

Q That is correct. A Yes, yes. 

Q Was Mr. Butts present? A Yes, I w T as a wit¬ 
ness. 

405 MR. BALICER: At this time I would like 
to offer for identification, as General Counsel’s Ex¬ 
hibit 23, two letters, the first letter consisting of two 
pages, dated November 30, 1943, addressed to Mr. Mal- 
colum C. Young by Mr. Walter Winkel, and the second 
letter, General Counsel’s Exhibit 23-B for identification, 
being also a letter addressed to Mr. Malcolm C. Young 
by Mr. Walter Winkel, which consists of one page. 

• • • • 

406 TRIAL EXAMINER EADIE: They will be 
marked, the first letter as General Counsel’s Ex¬ 
hibit 23-A; and the second letter, General Counsel’s Ex¬ 
hibit 23-B- Is that satisfactorv? 

MR. BALICER: Yes. 

MR. RILEY: No objection. 

(Documents referred to were marked respectively 
General Counsel’s Exhibit 23-A and 23-B for identifica¬ 
tion.) 

MR. BALICER: It is stipulated, is it not, Mr. Riley, 
between the general counsel and the respondent, that 
these letters, marked General Counsel’s Exhibits for iden¬ 
tification 23-A and 23-B, are official letters from the files 
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of the company and are addressed from the individual 
by whom they are signed to the individual designated on 
the letters? 

MR. RILEY: Yes. 

MR. BALICER: I offer them in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: They will be received. 

(Documents heretofore marked General Counsel’s Ex¬ 
hibits 23A and 23B for identification were received in 
evidence.) 

* • * * 

407 Redirect Examination 

Q (By Mr. Riley) Mr. Maher, you were asked 
a question by Mr. Balicer as to what the company’s 
attitude would be if a man happened to produce a great 
deal of ordinary life insurance but little or no weekly 
premium. I didn’t get your answer and the reason given 
by you for your answer. Would you mind reheating 
that and explaining it? A Well, if a man were engaging 
solely in an ordinary activity, the chances are we wouldn’t 
get around to do anything, because he would do it in the 
first place. He would go into an ordinary compary and 
get ordinary commissions, and so forth and so on. If 
that did not come to pass, we would not sit idly by 
while he wasted the debit or permitted the debit to fall 
apart, regardless of how much ordinary he wrote, be¬ 
cause the debit is our primary business, and the debit 
brings out this basic income which differentiates the 
weekly premium or debit business from the ordinary 
business. 

The State regulates the commissions we can pay, and 
tells us how far we can go in paying commissions. And 
were we to subsidize these people simply to write ordi¬ 
nary business, we would not be in conformity with at 
least the spirit of the law, aside from the fact that we 
are anxious to build a debit business. 
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* • • • 

409 MR. BALICER: I offer for identification Gen¬ 
eral Counsel’s Exhibit No. 24, which purports to 

be a personnel file of Samuel Kohen. 

(The document referred to was marked General Coun¬ 
sel’s Exhibit 24 for identification.) 

MR. BALICER: Is counsel prepared to stipulate that 
General Counsel’s Exhibit No. 24 for identification is 
an original record from the companv files? 

MR. RILEY: Yes. 

MR. BALICER: Entitled “A personnel file”? 

MR. RILEY: Oh, yes. 

MR. BALICER: I offer it in evidence. 

MR. RILEY: No objection. 

TRIAL EXAMINER EADIE: It will be re¬ 
ceived. 

410 (Document heretofore marked General Counsel’s 
Exhibit 24 for identification was received in evi¬ 
dence.) 

• t • • 

413 MR. BALICER: At this time, Mr. Examiner, 
the general counsel wishes to withdraw its sub¬ 
poena on the witness Walter Winkel. 

MR. RILEY: Well, the respondent concurs in that, 
because our understanding is that Mr. Winkel is so seri¬ 
ously ill, and there is no reasonable prospect of his 
being returned to duty or being in physical shape to 
answer questions in the next six weeks or so. I see no 
reason in prolonging or asking for an adjournment in 
order that we may at the conclusion of a very long 
period of time be in a position to query him. I think 
we would waive calling Mr. Winkel, so far as we are 
concerned. 

TRIAL EXAMINER EADIE: Of course, I will have 
to leave that up to counsel. 

MR. BALTCER: I have no desire to call Mr. Winkel. 
I have no objection to his not calling him as his witness. 
It is entirely within Mr. Riley’s discretion. 
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Samuel Kohen 


Direct Examination 

Q (By Mr. Balicer) Mr. Kohen, did you hea(r Mr. 
Butts testify in this proceeding? A Yes. 

Q Do you recall his statement that at the time you 
applied for a position as an agent there was no 

415 mention made of union activity? A If you mean 
February 8, 1949, yes. That’s correct. 

Q At the time you applied for a job as an ^gent? 
A Correct. 

Q That is true, is it not? A That is right. 

Q Why was that not mentioned? A Well, th4 rea¬ 
son I didn’t mention it is because Mr. Butts was at the 
hearing that was held in January and February, 
and I was there for six days and testified. Mr. Buttk was 
there for the six days. He also testified. So I felt that 
tliere was no need to bring up a question of my union 
activity, as Mr. Butts knows that I was president of the 
Insurance Supervisors Union, and all my union activity. 

Q And Mr. Maher also knew that? A Definitely, as 
be was also present for the six days at that hearing. 

Q Now, Mr. Butts also testified that at the time you 
applied for a position as an agent, when you were! laid 
off as an assistant manager, he discussed with you your 
record as an agent. A I heard him testify to that. 

Q Is that true? A Well, from my recollection— 
when T went to Mr. Butts’ office and asked why I couldn’t 
be given a job as an agent, Mr. Butts advised me 

416 that he couldn’t give me a definite reason, but 
that the company did not desire to hire me in their 

employ, that they wouldn’t consider hiring me. 

Q Did he discuss with you your record as an agent? 
A Not my entire record, no, sir. 

Q Well, did he discuss your record as an ageist in 
any particular? A No, sir. 
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Q (My Trial Examiner Eadie) You say that is your 
recollection? A Yes, sir, that’s my recollection—that 
my entire agency record was not discussed on that par¬ 
ticular day. 

Q Well, do you deny that your record was discussed, 
or is it just your recollection that it wasn’t? A I deny 
it. 

Q You deny it? A Yes, sir. 

Q (By Mr. Balicer) When you say it is not your 
recollection, was that just a figure of speech? A No, sir. 
I mean that it was not discussed. 

Q I mean is that a mode of expression? A That’s 
right. 

Q Or does it indicate that you are not sure whether 
he did or did not discuss it? A No. The reason I 
stated “I recollect” is I have been hearing that 

417 recollection—the word “recollection”—used for the 
last three days by various witnesses, and the word 

just came to mind, that’s all. 

Q But did Mr. Butts or did he not discuss with you 

your record as an agent? A No, sir, not on that day. 

• # • • 

418 Q (By Mr. Balicer) I show' you photostatic 
copies of General Counsel’s Exhibits 2 through 8 

and ask you to name those individuals whose gross in¬ 
crease of weekly industrial insurance w^as lower than 
your owm and w’ho are still employed by the Company 
employer. A Well, on the first exhibit here, No. 2, on 
gross increase for the year, including the week of Sep¬ 
tember 27th, Edward Edelson, John Dale, Morris Hol¬ 
stein. Murray Freeman— 

TRIAL EXAMINER EADIE: You say they are still 
employed ? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER EADIE: All right. 

419 A (Continuing) Malcolm Grabois, Samuel Man- 
del, Abraham Levine, Walter Landgraf, Emile Gil- 
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bert, Irving Mintz, Charles Weser, Samuel Grubin, Jlarry 
Berk, Benjamin Teller. 

Q (By Mr. Balicer) You stated for the week of Sep¬ 
tember 27th. Does that cover the preceding period from 
January 1st? A That’s right. That covers the period 
from January 1, 1944 to the week of September 27, 1944. 

Q Go on. A The next bulletin I have here is for 
the week of December 29, 1943, which covers the gross 
increase from the week of January 1, 1943 to the week of 
December 29th. 

Q What individuals are named thereon whose gross 
increase of weekly premium insurance is lower than your 
own and who are still employed by the company? A 
Morris Holstein, Samuel Yaeger—well, he’s retiredj-Ed- 
ward Edelson, Joseph Mayer, Abraham Levine, Mprray 
Freeman, Charles Weser, John Dale, Benjamin Teller, 
Irving Mintz, Malcolm Grabois, Samuel Grubin, Emile 
Gilbert, Harry Berk, Walter Landgraf, Benjamin 'iabic- 
man. 

Q Will you give us the same information with regard 
to the remaining exhibits, omitting those names Vhich 
you have once mentioned? A For the one here, the 
ending September 30, 1942, well, there are some t! 
mentioned before. There is Milton Kerle, and some of 
the others. There are some that I have left off— 
420 that is, some that have retired—Mr. Vogelfang and 
Mr. Yaeger having retired. 

Q Is Mr. Kerle today an assistant manager, so far as 
you know? A Yes, he was promoted in 1943. 

Q Will you give us the same information with re 
to the others? A For the week ending Semtembej- 31, 
1941, well, there are a lot of them here that I have }nen- 
tioned before—Mr. Kerle, Mr. Landgraf, Mr. Mayer, Mr. 
Freeman, Mr. Grubin, Mr. Mintz, Mr. Dale, Mr. I^erk, 
Mr. Edelson, Mr. Teller. 

For the week ending September 25, 1940— 

Q (Interposing) And by “the week ending Septem¬ 
ber 25, 1940” you mean? A For the entire calendar 
year. 
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Q You mean for the calendar year of 1940? A That’s 
right, sir. That is what I mean. And for that year: 
Mr- Levine, Mr. Yaeger, Mr. Grubin. 

For the year ending in December, 1939—there is no 
specific day of the month on this particular bulletin. It 
just says, “December 1939”: Mr. Mandel, Mr. Dale, Mr. 
Levine, Mr. Weser, Mr. Mintz, Mr. Landgraf, Mr. Gra- 
bois, Mr. Freeman, Mr. Lanigan, Mr. Berk, Mr. Grubin, 
Mr. Yaeger, Mr. Gilbert. 

And for the week ending December 28, 1938, ending 
the calendar year for that year, Mr. Lanigan, Mr. 

421 Grubin, Mr. Berk, Mr. Mayer, Mr. Mandel, Mr. 
Edelson. Those are all names of people that are 

still employed with the company. 

• • • • 

422 Q There has been introduced into evidence a 
letter from you, dated September 27, 1948, in 

which you stated that you would redouble your efforts 
to show improvement. Are you familiar with that let¬ 
ter? A Yes, sir. 

Q Under what circumstances was it written? A Well, 
Mr. Winkel called me into his office on the 23rd of Sep¬ 
tember and asked me and instructed me to write the let¬ 
ter pertaining to the production of new business; and I 
told him that I would write the letter. And a few 

423 days later J wrote the letter and handed it to him. 

Q Was that an unusual procedure in that office? 
A Well, it was the usual procedure over the years for 
a district manager to ask an assistant manager to put in 
writing his promise to do certain things, to quote a pro¬ 
duction—in fact, it was a company practice in past years 
to issue quota cards that agents and assistant managers 
would use to write down what they would promise to 
write for the coming month and for the coming months 
and then for the coming year. 

Q In the form of a letter? A No. It’s a regular 
printed card. 







Q I see. A You see, and invariably at various times 
the district manager would ask various assistants to Vrite 
letters tc him, to put it in writing, so to speak, ^s to 
what they promised to do for the future. 

Q And what would he do with those letters on subse¬ 
quent occasions! A Well, he would keep it in hid file, 
and then if the occasion arose at some future time, when 
he had the discussion with the assistant manager, natu¬ 
rally he would bring out the letter and say, “Here, you 
promised me to do this and that and the other thing] and 
you didn’t live up to your promise,” and so forth. 

* • • • 

\ 

426 Q During the years that you received the Cen¬ 
tury Club Award, how many employees, if you 

know, approximately—question withdrawn. 

Approximately what percentage of employees received 
the Century Club Award in the New York 5 Office 
in the years you did! A May I look at the record, 
please! 

427 (Mr. Balicer hands document to witness.) 

A For the year 1942 there was only in the 
New York 5 District one other man besides myself-^Mr. 
Gilbert. 

Q Did you qualify for that award in ’41! A In 1941 
I qualified for the $75,000 Award; and there were only 
three other men besides myself—I’m sorry, there were 
only two other men besides myself that qualified for that 
$75,000 Award that year. 

Q Out of approximately how many agents! A Thir¬ 
ty-seven. 

Q Approximately how many agents were there ini the 
office in 1942, when you qualified for the Century (plub 
Award, and how many received that award, besides your¬ 
self, if you know! 

TRIAL EXAMINER EADIE: He testified only one 
other besides himself. 

MR. BALICER: Then I request the witness to an- 





swer with respect to how many other men there were in 
the office at that time. A Thirty-two. 

Q (By Mr. Balicer) You also testified, did you not, 
that you received the Maxima Peragenda Award in 1941, 
1942, 1943, 1944, 1945 and 1946; did you not? A Yes, 
sir. 

Q In each of those years, what percentage of the men 
in the New York 5 Office received the Maxima 
428 Peragenda Award? A In the years 1941 to 1944, 
as an agent, there were approximately about ten 
or eleven other men besides myself. 

Q Out of how many? A Out of about approximately 
thirty-seven or thirty-eight men in the office during those 
years, as an average. And in the year 1943 here, for the 
Century Club Award, there were only three other men 
besides myself that qualified for the Century Club out of 
the entire office. And in 1944, from January 1st to Sep¬ 
tember there were two other men besides myself- 

• • • • 

440 MR. RILEY: Well, the respondent respectfully 
moves the dismissal of the charge upon the ground 
that neither branch of it is sustained by a preponderance 
of the testimony. There is an utter lack of any substan¬ 
tial evidence to make out either branch cl the charge. 

The testimony shows that there has been no violation 
of law, of statute, by the respondent; and certainly, in 
the absence of proof, there is no presumption that it 
has violated the statute. 

Further, the severance of Samuel Kohen from the posi¬ 
tion of assistant district manager was shown to have been 
the result of a conclusion on the part of the employer 
that he was less efficient than the duties and responsibili¬ 
ties of the nob required a man in that capacity to be. And 
certainly if we could assume that the first branch of the 
charge, which relates to discriminatory discharge, as al¬ 
leged in the charge here, because of his testimony given 
before the National Labor Relations Board were true, it 
would relate to a proceeding which was conducted relat- 
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ing to supervisory employees who do not remain em¬ 
ployees within the purview of the statute and activities 
directed to furthering such union activities by supervisors 
is not within the protection of the statute. 

441 I say, however, that the affirmative testimony, 
the weight and burden of it, is to the effect that 

that was a discharge for cause, showing that the man was 
less efficient than the duties and responsibilities of the 
job required him to be. 

The second branch of the charge, I assume, relates to 
the fact that there was an application for employment 
made about February or March of 1949. At that time 
the man was applying for employment as an ordinary 
rank and file employee, and there is no proof that the 
company, in refusing him the employment he requested, 
was motivated by any desire to encourage or discourage 
membership in any labor organization, according to the 
testimony. 

The only testimony there is that reference was had 
to Mr. Kohen’s service record, and a resort to those rec¬ 
ords indicated to the company people in charge of em¬ 
ployment that they had had previous experience with 
him and he did not measure up to the average required 
of an industrial life insurance agent, and particularly in 
that he neglected and did not attempt to carry out the 
duties, so far as they entailed upon him the production 
of weekly premium business, which is an indispensable 
requirement of an industrial insurance agent. 

The testimony was that Mr- Kohen was out of sympa¬ 
thy with the weekly premium business. He felt 

442 that the public taste was swinging in the direction 
of ordinary life insurance and away from weekly 

premium; and that seemed to color his whole attitude 
toward that branch of the business, and I say that he 
did not prove otherwise. He showed that his request for 
employment merely entails this: “I want to stay on at a 
salarv and be given leave to solicit ordinarv life insur¬ 


ance 
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But that is out of keeping with the necessities of this 
business. And to allow him to do that would be in utter 
contravention of the statutes of the various States which 
provide that ordinary business is written on a commis¬ 
sion basis and not on a salary basis, and there is no re¬ 
quirement of statute that a company must re-employ a 
man who exhibits that attitude and whose entire service 
record shows that that is his settled conviction, namely, 
that the weekly premium business is overemphasized in 
this company, and he should be exempted from the re¬ 
quirement of WTiting it and pushing it and soliciting it. 

I say that there is certainly no proof in this case that 
the company’s attitude was other than fair and non-dis- 
criminatorv. There was no proof that the company’s at¬ 
titude was motivated by any animosity towards Mr. 
Kohen by reason of any union activities, or anything of 
that nature. And there w^as no effort to influence him 
in or out of the particular union organization, or to 
encourage or to discourage him. 

443 I make the further point, in moving to dismiss, 
as a separate point, that any charge to which the 
petitioner attempted to give evidence related to some 
matter that was certainly long prior to the six-month 
period established by statute, and it is outlawed, and the 
six months statute has caused a period of limitation to 
wipe out any right to enforce any alleged claim of that 
character in this proceeding. 

I move, on the further ground, that Mr. Kohen, Samuel 
Kohen, was not an employee wdthin the purview of the 
statute, the National Labor Relations Act, as amended in 
1947, and there is no substantive ground upon which to 
establish any right to his reinstatement by virtue of this 
proceeding, nor to convict the respondent company of 
any infraction of the statute, either in discharging him 
or in refusing to hire him as an agent. 

TRIAL EXAMINER EADIE: I will reserve decision 
on the motion to dismiss and take care of it in the inter¬ 
mediate report. 

• • • • 
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573 Company Ex. 14 

National Labor Relations Board 

Case No. 2-CA-620 Official Exhibit No- Resp. 14 
No. of Pages 1 Disposition Identified Received 

In the Matter of John Hancock 

Date 1/3/50 Witness Butts Reporter J. Shaw 

JOHN HANCOCK MUTUAL LIFE INSURANCE 

COMPANY 

Boston, Massachusetts 

District Agency Department 


January 30, 1950 

To Whom It May Concern: 

The following tabulation has been taken from the 
official records of this Company: 


Year 

1938 

1939 

1940 

1941 

1942 

1943 

1944 (9 mos.) 


Company's Average 
Per Man Weekly 
Premium Issue • 


Samuel Kohen’s 
Weekly 

Premium Issue 


$36.20 

27.22 

31.44 

36.63 
32.67 

32.63 
33.62 


$30.98 

20.71 

19.12 

31.66 

21.27 

29.35 

44.58 


/s/ Malcolm C. Young 

Second Vice President 

• • • 


# 





OVERS' ; ;*N i rts “Cm »►» m»y 


Kohen, Samuel 


POSITION 


DISTRICT 


MAXIMA PERAGENDA RECORD 


ANNIVERSARY RECORD 


$75,000 MERIT CLASS RECORD 


DATE 

QUALIFIED 


OATE 

QUALIFIED 


CERTIFICATE ft 
EMBLEM SENT 


TYPE CONT SERVICE DATE 


PREVIOUS SERVICE 


CENTURY CLUB 


Certificate and 


date qualified 


SERVICE RINGS 


CENTURY CLUB STATIONERY 


date ordered 


SERVICE GUARD 


Old guard 


1ST DEGREE 


SENIOR GUARD 


vt'ERAN GUARD 


ANNIVERSARY LETTERS 


PERSONNEL FILE 


1943 -1POM/ 

1944 - 100M . 


RECORDS OIEBOLD 2116-312 | 


k ' Trftin: r.~ 

C^i:r?e 4-4-^ 

' • , 
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531 G C Ex. 23 B 

JOHN HANCOCK MUTUAL LIFE INSURANCE 

COMPANY 

Walter Winkel 

District Manager, New York, N. Y. 

(District No. 5) 

November 30, 1943 
Mr. Malcolm C. Young 
Director of Agencies 
Boston, Mass. 

Dear Mr. Young: 

Should you approve of the demotion of Benjamin Gel- 
berg I herewith recommend, as his successor, the pro¬ 
motion of Agent Samuel Kohen to the position of Assist¬ 
ant District Manager. 

In discussing with Regional District Manager Victor 
J. Butts my desire to promote Mr. Kohen I was very 
much disappointed in hearing from Mr. Butts that he 
had doubts of the Home Office’s approval because Mr. 
Kohen’s Weekly Premium record was not up to standard. 
Upon my request Mr. Butts, however, agreed to inter¬ 
view Mr. Kohen and while he hasn’t changed his mind 
any about Mr. Kohen’s shortcomings in the Weekly 
Premium branch, I believe he was otherwise favorably 
impressed and no doubt will be writing you after he re¬ 
ceives our copy of this letter. 

Mr. Kohen has been with us since June 1937. He first 
qualified for the $50,000 Merit Class in 1939, again in 
1940. In 1941 he qualified for the $75,000 Merit Class 
and 1942 and the current year qualified for the Century 
Club. He was Maxima Peragenda in 1941, again in 1942 
in which year he led the entire office in production 
credits and is again Maxima Peragenda this year. 

For the current account of December 1st Mr. Kohen 
appears fifth in the office with a Gross Increase of $17.08 
and with a Weekly Premium Issue for the year to date 
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of $26*86. Not wishing to offer an excuse for Mr. Kohen 
not having better production of Weekly Premium, in fair¬ 
ness must mention that his debit is located in one of j;he 
better sections of our territory and Weekly Premium can¬ 
not be secured from this class of people in like volujme 
that is obtained from the industrial class. It so happens 
that Manager of District Agencies Frank B. Maher for¬ 
merly resided on Perry Avenue, which is in the confines 
of Mr. Kohen’s territory and believe Mr. Maher vdll 
substantiate this statement. For the last six months, in 
an effort to meet the Company’s requirements, Mr. Kohen 
has worked with other men and has been successful in 
that time, from sources other than his own debit, in secur¬ 
ing a good volume of Weekly Premium, which has aver¬ 
aged 80^ per week during the last six months period. 

Mr. Kohen has a very keen knowledge of the Ordinary 
business. Very seldom does he sell an Ordinary contract 
above $2000 that does not have a Settlement Option 
incorporated. Social Security Sales Presentation, Pro¬ 
gramming and the like he has at finger-tip command. In 
taking the Training Course examination in March 
532 1942 he was the only Agent in the District to 

obtain a mark of 100%. He has most major quali¬ 
fications that we look for in a junior executive- 

Mr. Kohen is thirty-seven years of age, married and 
has three daughters. He is over six feet tall, about 
two hundred pounds, makes a fine appearance and las 
a pleasing personality. T feel certain he can command 
the respect of a staff of men and lead and direct them 
successfully. 

If Mr. Kohen were approved and takes over the stuff 
now directed by Benjamin Gelberg there would be an 
enormous amount of work required of him for the morale 
and general conditions on this staff have greatly deter¬ 
iorated and would require the type of individual such 
as is Mr. Kohen to bring them up to the standard re¬ 
quired. He is intelligent, energetic, ambitious and I know 
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he will be untiring in working with this group of men, 
who require direction and assistance, which has been de¬ 
nied them for sometime. 

I would grealty appreciate it if your approval were 
given to my recommendation for the promotion of Samuel 
Kohen to Assistant District Manager. 

Thanks for your consideration. 

Yours truly, 

/s/ Walter Winkel 

District Manager 

WW 

JGF 

copy to Mr. Victor J. Butts 
Regional District Manager 

• • * • 


Company Ex. 4 

National Labor Relations Board 
Case No. 2-CA-620 Official Exhibit No. Resp 4 
No. of Pages 2 Disposition Identified Received 

In the Matter of John Hancock 

Date 1/25/50 Witness Butts Reporter W. Shaw 

JOHN HANCOCK MUTUAL LIFE INSURANCE 

COMPANY 

. Victor J. Butts 
Regional District Manager 

November 30, 1943 

Mr. Malcolm C. Young 
Director of Agencies 
John Hancock Home Office 
Boston, Massachusetts 
Dear Mr. Young: 

Yon will receive word from District Manager Winkel 
of a change in his Assistancy Organization. Assistant 
Benjamin Gelberg’s record has been most unsatisfactory 
and it is imperative that he be replaced by a more sub- 
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stantial candidate. The District Manager has recom¬ 
mended Agent Samuel Kohen as the logical candidate to 
succeed Assistant Gelberg. We have interviewed Mr. 
Kohen and likewise discussed with District Manager Win- 
kel his recommendation of this Agent for the Assistancy 
position. 

Agent Kohen has had a satisfactory Ordinary record 
for the past three years but we find that his Weekly 
Premium has been below standard except for his first 
year in the business. He has a Weekly Premium Issue 
of $25.71 and $17.05 First Year Premium Increase. We 
have tried to convince both the District Manager and 
Agent Kohen that the Agent has not capitalized on 
his opportunity to increase his compensation through 
Weekly Premium production. We have made a compari¬ 
son of the records of other candidates for promotion and 
we feel that a better understanding is held by both the 
Agent and the District Manager on the value of In¬ 
dustrial production. 

However, District Manager Winkel is persistent in his 
request that he be allowed to use the services of Agent 
Kohen to fill this Assistant vacancy. We have told Mm 
that we agree with him on his selection with the excep¬ 
tion of this one point. If the Department feels that 
this promotion should be approved, we will be glad to 
concur in the recommendation as made by the Manager. 
However, we w T ould appreciate specific reference to the 
lack of Industrial production, not only on the part of 
this one Agent but, on the part of practically every Agent 
and Assistant Manager working out of New York No. 5. 

Assistant Milton Kerle was promoted about six months 
ago to succeed Assistant Brennan and his average issue 
has been approximately $3 Weekly with a staff of seven 
men. His record as far as Weekly Premium production 
is concerned is even worse than that of Assistant Gelberg 
who is being reduced. Assistant Murray Rich, on wh^se 
staff Agent Kohen is employed, likewise has an average 
of about 50 cents issue per week per Agent. 
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We suggest, that you write a letter in support of our 
position with regard to this lack of Industrial Issue in 
the district. We have told Mr. Winkel to write your 
office and submit his proposal in view of his insistence 
upon the promotion of this Agent. 

544 We informed Mr. Winkel that w r e would write 
and advise your office that we concur in his recom¬ 
mendation except that we can hardly see how this candi¬ 
date can be a successful Assistant in directing a staff 
and producing a satisfactory Weekly Performance on the 
basis of his own past record. 

Yours very truly, 

/s/ Victor J. Butts 

Regional District Manager 

YJB/jih 

574 Company Ex. 15 

JOHN HANCOCK MUTUAL LIFE INSURANCE 

COMPANY 


Home Office 
Boston, Massachusetts 


Malcolm C. Young 
Director of Agencies 

Mr- Walter Winkel, 
District Manager, 
New York #5, N. Y. 
Dear Mr. Winkel: 


December 2, 1943. 


We have your letters of November 30 wherein you 
propose the demotion of your Assistant District Manager 
Benjamin Gelberg and recommend as his successor your 
Agent Samuel Kohen. We approve vour action for the 
demotion of Mr. Gelberg, same to be effective for De¬ 
cember 18, 1943. 

Your recommendation of Mr. Kohen has been discussed 
here today with associates in the Department and, while 
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this 


are 


that 

and 


that 
gent 


we would like to support your recommendation, we are 
very reluctant to do so. This is particularly due toi his 
lack of Industrial production and the Department’s latti- 
tude in this respect was indicated to you by our Regional 
District Manager, Mr. Butts, when he discussed 
change with you. 

We are not at all in agreement with you that there 
territorial differences in so far as Industrial production 
is concerned, but we are very mindful that the New 
York #5 District has failed to build Industrial Increase 
or Industrial Debit during the past five years and 
there has been a very considerable shrinking in debit 
manpower. It is our opinion here that the New York 
#5 territory is one of the better areas for the building 
of Industrial debit, and we are not quite sure but 
the record in this branch as written by your A 
Kohen is a reflection of the attitude of the District as a 
whole. Of course, in this you must share the largest 
responsibility. Ordinary production alone will not main 
tain the District, as a well-balanced performance in 
dustrial as well as Ordinary is the basis of our Com¬ 
pensation to our Agents. 

Therefore, in the change now proposed, it is most im¬ 
portant to the Company, to the District, and to the indi¬ 
vidual Agents on the staff in question as to the type of 
leadership that will be given . 

Inasmuch as we are holding a regional conference 
here next week and Mr. Butts will be with us for several 
days, we are going to hold in abeyance our decision on 
your recommendation of Mr. Kohen until we have had 
an opportunity to discuss this whole situation carefully 
with Mr. Butts. 

Very truly yours, 

/s/ Malcolm C. Young 

Director of Agencies. 


In- 


MCY/GVL 
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G. C. Ex. 14 

518 JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 
Home Office 
Boston, Massachusetts 
Guy W. Cox, President 

WALTER WINKEL, District Manager 
(New York District No. 5) 
Telephone RAymond 9-3823 and 9-3824 
' NEW YORK, N. Y. 

2449 Morris Avenue 
October 23, 1944 
Re: Samuel Kohen 
Promotion 


PERSONAL 


Mr. Malcolm C. Young 
Director of Agencies 
Dear Mr. Young: 


For the Assistancy vacancy caused by the resignation 
of Assistant Manager Julius Rosenman we herewith 
recommend as his successor our Agent Samuel Kohen. 

It was our desire last November to promote Mr. Kohen, 
but due to him being slightly under weekly premium 
quota, at that time, you did not approve. 

For the year, to date, he has a weekly premium issue 
of $45.83, a first year weekly premium increase of $42.05, 
and a gross increase of $23.06, and paid for, to date, 
$113,000 of ordinary. 

Mr. Kohen has been with us since June 1937. He 
qualified for the $50,000 Merit Class in 1939 and 1940. 
In 1941 and 1942 he qualified for the $75,000 Merit Class, 
and in 1942, 1943 and 1944 Century Club member. He 
has been Maxima Perigenda in 1941, 1942, 1943, and 
1944. 

He is intelligent, ambitious, and has very thorough 
knowledge of our business, and was the only Agent in 


183 


the District to obtain a mark of 100% in the Company’s 
Training Course Examination. He is thirty-eight years 
of age; has three daughters, is six foot tall; weighs two 
hundred pounds, makes a very fine appearance, and has 
a pleasant personality. I feel most certain he can com¬ 
mand the respect of a staff of men, and lead and direct 
them successfully. I have spoke to Regional District 
Manager Victor J. Butts today regarding Mr. Kohen, 
and he is writing you in reference to same. 

I trust you will, at this time, accept by recommenda¬ 
tion and approve the promotion of Mr. Samuel Kohen 
effective November 6th to fill the vacancy aforemen¬ 
tioned. 

With thanks for your consideration. 

Sincerely yours 
/s/ Walter Winkel 

District Manager 

CC sent to Mr. Butts 
WW-GK 

• • • • 
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542 Company Ex. 3 

November 1, 1944 

Mr. Samuel Kohen 
New York #5, New York 
Dear Mr. Kohen: 

Upon recommendation of Mr. Winkel, concurred in by 
Regional Manager Butts, I am glad to tell you that 
your appointment as Assistant District Manager at the 
New York #5 District has been approved. Hearty con¬ 
gratulations ! 

Now you are about to undertake a considerably in¬ 
creased responsibility. The assistancy position is not 
an easy one—it calls for much hard work and an un¬ 
usual display of ability in the guidance and direction 
of the activities of your associates so that they may 
properly discharge the duties of their positions. On the 
other hand, the job well done will be one of many satis¬ 
factions. It provides not only the opportunity for in¬ 
creased compensation but, in addition, it definitely broad¬ 
ens the avenue of progress in our great Company. 

I have every confidence that you will handle your 
new assignment in a highly creditable manner and you 
have the best wishes of the Agency Department for suc¬ 
cess and happiness. 

Sincerely, 

Manager of District Agencies 

FBM/RMS 
Copies for 
Mr. Butts 
Mr. Adams 

• • • • 
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Suggestions for Improvement and 1 Development 


State Advisable Correctional Methods in Regard to: 
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G. C. Ex. 15 

520 JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 

Boston, Massachusetts 

Victor J. Butts 
Regional Manager 

September 21st, 1948 

Mr. Walter Winkel, 

District Manager, 

New York #5. 

Dear Mr. Winkel: 

You have been furnished with a bulletin showing the 
standing of your district as w^ell as the rank of each of 
your Assistant District Managers in your area. 

We particularly call your attention to your Assistant 
District Manager Kohen who ranks second from last 
among all Assistants in the New York area who have 
been serving in the position of Assistant District Man¬ 
ager for the full year. The number of points credited 
for the production of his staff totals 103.59 whereas the 
leading Assistant in the area has 260.09. 

We suggest that you have a serious talk with Mr. 
Kohen and formulate plans to correct this unfavorable 
situation. 

After you have decided on a plan please write me in 
detail. 

Yours very truly, 

/s/ Victor J. Butts 

Regional Manager 

V JB :BM 

P. S. This also applies to Assistant Weiss, who ranks 
third from last. 




___ 
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541 Company Ex. 2 

JOHN HANCOCK MUTUAL LIFE 
INSUKANCE COMPANY 

Sept. 27,19^8 

Mr. Walter Winkel, 

District Manager, N. Y. #5 
Dear Sir: 

In reference to our conversation of Sept. 23rd, I wish 
to state that I have given it the utmost consideration. 
The seriousness of the situation has been graphically- 
stated to me and I fully understand it. 

I had given considerable thought to this matter prior 
to our conversation and will now redouble my effofts to 
correct the situation. This matter has been discussed 
fully with my staff and plans have been made tl> im¬ 
prove our record. 

I have prescribed a definite plan of prospecting for 
my staff and intend to follow it through to completion. 

I am sure that you will note a great deal o^ im¬ 
provement in the near future. 

/s/ Samuel Kohen 
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521 G C Ex, 16 

JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 
Home Office 
Boston, Massachusetts 

PAUL F. CLARK, President 

WALTER WINKEL, District Manager 
(New York District No. 5) 
Second Floor, 2449 Morris Avenue 
Corner Fordham Road and Morris Avenue 
Telephone RAymond 9-3823 and 9-3824 
BRONX 53, NEW YORK, N. Y. 
September 30, 1948 

Mr. Victor J. Butts 
Regional Manager 
110 East 42nd Street 
New York 17, N. Y. 

Dear Mr. Butts: 

Herewith acknowledge receipt of your letter of Sep¬ 
tember 21 in reference to Assistant District Manager, 
Samuel Kohen. I am in complete agreement that Mr. 
Kohen’s production record has been unfavorable for 
sometime, and I have had various talks with him on the 
subject. Upon receipt of your letter I again directed 
his attention to the seriousness of the situation, and 
herewith submit a statement from him. 

In the .event a decided improvement is not made, it 
probably will be advisable to make a change in the 
near future. 

Yours truly, 

/s/ Walter Winkel 

District Manager 


• • • • 


WW:JP 

Enc. 
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G. C. Ex. 17 


522 JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 
Boston, Massachusetts 

Victor J. Butts 
Regional Manager 

October 1st, 1948 

Mr. Frank B. Maher, 

Director of Agencies, 

Boston, Mass. 

Dear Mr. Maher: 


I am enclosing herewith correspondence received fro^n 
District Manager Winkel in connection with Assistant 
District Manager Samuel Kohen. Mr. Winkel’s letter ijs 
in answer to our letter calling his attention to the fadt 
that Assistant District Manager Kohen ranks second from 
the bottom among all Assistant District Managers in the 
Manhattan unit. 

You are familiar with the poor record of this Assistant 
District Manager, particularly during 1947 and for the 
current year to date. It is my opinion that Mr. Kohen 
does not have the necessary qualities to develop into a 
successful Assistant District Manager. As a matter of 
fact, as you know, he did not meet with our approval 
when he was proposed as a candidate by the District 
Manager on two or three occasions before his appoint¬ 
ment was finally effected. 

I believe that a stronger candidate can be found to 
bolster up the New York #5 organization, and woul^l 
suggest that in the near future this change be made. 

Yours very truly, 

/s/ Victor J. Butts 

Regional Manager 


VJB :BM 
Enc. 
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523 G C Ex. 18 

Mr. Walter Winkel 
District Manager 
New York #5, New York 
Dear Mr. Winkel: 

In reviewing the progress of our Assistant District 
Managers, our particular attention has been called to the 
accomplishments of Mr. Samuel Kohen whose record 
Regional Manager Butts has discussed with you from 
time to time, and last under date of October 1, 1948. 

It seems to us that Mr. Kohen has had sufficient time 
in the assistancv position in which to demonstrate the 
capabilities necessary for success and, as we consider 
the record for the last three years, we are forced to the 
conclusion that there is no hope of his furnishing the 
type of leadership he is expected to furnish to those 
whose efforts he guides and directs. 

In 1946 the staff record established by Mr. Kohen was 
decidedly mediocre. Admittedly, he accomplished total 
Ordinary production of over $1,300,000 but in eight 
months of that year one man on the staff produced 
$668,000. In 1947 Mr. Kohen’s combined record was the 
poorest in the Greater New York regional territory, and 
through the last week in September of the current year 
the same situation prevails—but to a greater degree than 
before. 

Our obligation to the men under Mr. Kohen’s super¬ 
vision is a serious one for it must be perfectly evident 
to you that their incomes are materially affected. As 
we review the accomplishment from every angle, we can 
only conclude that the lack of staff progress is attribut¬ 
able to a lack of staff leadership. We think the time 
has come when you can no longer permit this condition 
to exist and we invite your correspondence, therefore, 


in order that we may be completely informed of ^ T hat 
you may have in mind as a corrective measure. 

Yours very truly, 

Director of Agencies 

FBM/RMS | 

Copies for 
Mr. Butts 
Mr. Stevens 

• * • • 

Company Ex. 6 

552 JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 

October 27,1948 

PERSONAL 
Mr. Frank B. Maher 
Director of District Agencies 
Boston, Massachusetts 

Re: Samuel Kohen 

Dear Mr. Maher: 

I have carefully reviewed and considered the subject 
matter of your letter of October the 20th, in reference to 
Assistant District Manager Samuel Kohen. 

In my opinion we have all been exceedingly patient, in 
view of Mr. Kohen’s meager and unsatisfactory accom¬ 
plishments as Assistant District Manager. 

You referred to accomplishments of 1946, 1947, apd 
1948, but his first year as Assistant District Manager in 
1945 can also be included. For the entire year the sthff 
ordinary production was $768,000 with $348,000 contrib¬ 
uted by one man. When the heavy producing Agent was 
promoted late in 1946 the staff record of Mr. Kohen fbr 
1947 and 1948 was not only the poorest in this Officje, 
but the poorest in our entire regional territory. 

During his four years as an Assistant District Manager 
Mr. Kohen has been unable to recruit a single man, nece§- 
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sitating others in the District to furnish him with men 
when needed, which amounted to four during the four 
years, and on one occasion he collected a Debit for more 
than three months until we presented him with the man. 

I have had numerous talks with Mr. Kohen and par¬ 
ticularly during the years 1947 and 194S. I always re¬ 
ceived the promise of a better accomplishment. Our most 
recent discussion was on September the 23rd, after re¬ 
ceiving a letter from Regional District Manager Victor 
J. Butts. At that time Regional Supervisor Lloyd P. 
Stevens, also had a lengthy conversation with Mr. Kohen. 
Mr. Kohen’s reply thereto was forwarded to Mr. Butts, 
and I enclose herewith a copy of same. There however, 
has been no noticeable change in the wmrk of the staff 
and as you so properly mentioned, it is a serious matter 
because the income of the Agents on the staff are ma¬ 
terially affected. The moral of these men is poor and 
they naturally have little confidence in the ability of their 
Assistant District Manager to aid them. I believe it is 
more than a staff consideration and that the poor work 
of this Assistant District Manager and staff has a bad 
influence on other Assistant District Managers and a 
good part of the organization. There are some men 
who have a poor record but knowing that there is some¬ 
one else lower on the list then they regard their poor 
production less seriously. 

In conclusion I not only consider Mr. Kohen as in¬ 
competent to discharge the duties of an Assistant District 
Manager, but I also consider him a poor influence on the 
entire organization, and in my opinion should be re¬ 
moved not only from his present position but believe it 
would be most advisable that his services wfith our Com¬ 
pany be terminated. 

October 27, 1948 

PERSONAL 
Mr. Frank B. Maher 
Director of District Agencies 
Boston, Massachusetts 
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PAGE 2 

We await your further advice- 

Very truly yours, 

/s/ Walter Winkel 

District Manager 

WLW :MCP 
1 enc. 

CC: MR. VICTOR J. BUTTS 
REGIONAL DISTRICT MANAGER 
PERSONAL 


G. C. Ex. 19 

524 JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 
Boston, Massachusetts 

Victor J. Butts 
Regional Manager 

December 31st, 1948 

Personal 

Mr. Frank B. Maher, 

Director of Agencies, 

Boston, Mass. 

Dear Mr. Maher: 

I have again discussed with District Manager Winkle 
the lack of progress shown by his Assistant District 
Manager Kolien, and in line with our recent understand¬ 
ing, I inquired as to whether or not any arrangements 
had been made to replace him. 

We understand that the situation remains the same 
as that indicated in our telephone conversation of this 
week. 

Yours very truly, 

/s/ Victor J. Butts 

Regional Manager 

* * • • 


VJB :BM 
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525 G C Ex. 20 

January 14,1949 

Mr. Walter Winkel 
District Manager 
New York #5, New York 
Dear Mr. Winkel: 

We have given much consideration to your appraisal 
of Mr. Kohen’s work and, as you know, have completely 
discussed your recommendations with the Regional Man¬ 
ager and associates in the regional office. 

It is now evident that all are in agreement to the effect 
that Mr. Kohen is completely incompetent in the position 
he occupies. Furthermore, it is apparent that you, too, 
have come to the conclusion that you were in error in 
insisting upon promotion at the time Mr. Kohen was 
appointed as Assistant District Manager, which, you re¬ 
call, was resisted by the Department because of Mr. 
Kohen’s failure to meet even minimum requirements as 
an Agent, particularly in the Weekly Premium branch 
of the business. 

Regional associates agree with you in your conclusions 
that Mr. Kohen should not be returned to a debit. Ac¬ 
cordingly, we accept your recommendation that Mr. Ko¬ 
hen’s services be terminated and that he be removed 
from the Company’s employment. On receipt of this 
letter you may plan to proceed with the termination of 
his services. The date of severance should be set suf¬ 
ficiently in advance to allow him due notice of your in¬ 
tentions. 

Yours very truly, 

Director of Agencies 

FBM/RMS 
Copies for 
Mr. Butts 
Mr. Blancard 
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G. C. Ex. 21 

526 JOHN HANCOCK MUTUAL 

LIFE INSURANCE COMPANY 

January 27, 

Mr. Frank B. Maher 
Director of Agencies 
Dear Mr. Maher: 

Upon receipt of your letter of January 14th, I dis¬ 
cussed the matter with Regional District Manager Victor 
J. Butts, and it was agreed to have Assistant District 
Manager Samuel Kohen make the final debit inspection 
this week of retiring agent Samuel Yaeger, and upon 
its completion, to notify Mr. Kohen that his services with 
the Company are to be terminated in two weeks timet 
Accordingly, I notified Air. Kohen today, and his serv¬ 
ices will be terminated the week ending February lj2th. 
Should there be any further developments, I will notify 
you. 

Yours truly, 

/s/ Walter Winkel 

District Manager 

WLW:JP 

C C. Victor J. Butts 
Regional District Manager 
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Period Ending 12-^5-46 


HEW YORK #1 


Asst.Dist. 


Weekly 

Ho® Premium 

;r. Agts. Issue Gr.Inc. 


Combined 

WP & MDO Monthly Debit 
Monthly (Wkly. Eq. ) Ordinary 

Debit Ordinary Gross (Amt. of Ins.) 

Issue Gr.Inc. Wkly. Sq. Increaae Month Year 


Regular 
Ordinary 
Less N.T. 
Month Year 


Combined 

Total 

Month Year 


Asst*s. 
Personal 
Ordinary 
Year ' 


c. 

Storm 

7 

262.94 

129.76 

922.55 

736.92 

170.00 

299.76 

15,643 

296,679 

8,000 

747,350 

23,643 

1,044,0; 

29 

100,932 

X. 

Heidle 

8 

310.44 

146.35 

870.83 

724.23 

167.00 

313.35 

4, 500 

330,810 

14,500 3,040,881 

19,000 

1,371,691 

76, 892 

M. 

Reiffen 

7 

317.61 

198.22 

471.51 

315.24 

72.70 

270.92 

1,500 

182,059 

9,000 

720,751 

10,500 

902,810 

60,500 

N. 

Appel 

8 

337.32 

174.99 

737.30 

527.68 

122.00 

296.99 

5,500 

237,437 

5,500 

678,977 

10,500 

916,414 

30,500 

H. 

Field 

8 

359.36 

180.47 

576.60 

463.28 

106.90/ 

287.37 

9,859 

227,362 

13,200 

975,392 

21,259 

1,202,7 

54 

110,160 

D. 

Joachim 

7 

223.04 

120.57 

532.26 

433.45 

100. (DO 

220.57 

13,500 

194,701 

11,478 

677,046 

22,478 

871,71 

47 

143,500 

HEW YORK #3 
















P. 

Fernandez 

9 

813.37 

550.99 

767.28 

558.88 

130.42 

681.41 

15,600 

253,580 

2,000 

179,500 

17,600 

433,080 

2,000 

W. 

Middleton 

9 

770.40 

407.43 

857.44 

467.80 

107.06 

515.39 

9,710 

277,702 

5,000 

i 80, 870 

14,710 

458,572 

4,500 

I. 

Linder 

7 

495.34 

255.27 

1163.44 

850.51 

196.17 

451.44 

13,470 

377,385 

— 

408,531 

10,270 

785,9! 

16 

10,000 

P. 

Brunnock 

8 

287.45 

194.11 

980. 95 

798.31 

184.25 

378.36 

26,675 

387,994 

17,300 

951,196 

43,975 

1,339,1! 

90 

50,200 


Rosenkrantx 

8 

392.05 

149.06 

798.68 

534.91 

125.85 

274.91 

10,512 

290,191 

— 

327,450 

21,012 

617,641 

82,000 


SR 


YORK #4 


H* Friedman 9 

J. Goldberg 8 

S. Van Damn 9 

F. Poper 8 

HEW YORK #5 

S. Kohen 7 

M. Kerle 7 

B. Lanigan 8 

HEW YORK #6 

P. Schlossberg 9 

J. Gleeson 8 

R. Brennan 8 

9. Mann 10 


723.80 345.14 1098.23 697.60 160.98 

317.74 163.66 1013.67 741.50 171.08 

415.68 165.22 753.S3 472.27 112.44 

313.04 154.51 610.22 389.68 89.90 


274.86 153.46 434.12 313.05 72.23 

230.34 130.60 473.17 322.37 74.39 

321.39 127.73 503.37 281.04 64.87 


344.39 219.65 550.02 344.41 81.02 

250.45 130.39 726.26 560.63 129.34 

238.64 135.82 411.71 331.30 76.47 

279.70 130.00 542.36 295.77 69.52 


506.12 

334.74 

277.66 

244.54 


17,006 381,097 25,000 402,850 43,006 

16,494 341,688 17,000 576,215 33,494 

10,874 302,532 11,000 306,800 21,874 

14,985 230,931 29,000 503,172 43,985 


783,947 20,000 

917,903 10,000 

609,332 6,000 

734,103 2,000 


225.74 

204.99 

192.60 


300.67 
259.73 
212.29 
199.52 


22,500 156,005 28,500 1,224,492 51,000 1,380,497* 15,000 

23,431 166,660 25,500 555,440 48,931 722,100 

37,713 196,511 17,200 702,101 54,913 898,612 


1,650 188,656 24,500 775,682 29,750 964,338 15,000 

12,923 244,202 18,500 573,464 31,423 817,666 28,000 

8,175 147,843 32,850 1,078,057 41,025 1,225,900 104,204 

5,000 187,103 21,500 933,774 26,500 1,120,877 81,500 


* Includes $668,000 Regular Ordinary production of Joseph Weiss, 
promoted from Agent on Mr. Kohen 1 s staff to Assistant District 
Manager at New York #5, effective 9-16-46. 
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Weekly 

Premium 




fT}t. ......t-r 


m. 


Monthly 
Debit Ordinary 


Combined 

WP & MDO Monthly Debit 
(Wkly.Eq.) Ordinary 
Gross (Amt* of Ins.) 


Asst.Dist.Mgr. 

Agts. 

Issue 

Gr« Inc. 

Issue 

Gr. Inc. 

Wkly.Eq. 

Increase 

Month 

Year 

N. 

Appel 

8 

#462.39 

211.07 

861.33 

585.62 

139.60 

350.67 

7,000 

248,662 

M. 

Re iffen 

7 

337.01 

186.67 

244.86 

350.33 

83.12 

269.79 

2,000 

183,706 

C. 

Storm 

7 

267.85 

94.82 

990.13 

606.52 

139.50 

234.32 

1,000 

304,621 

D. 

Joachim 

7 

281.49 

127.85 

574.58 

404.79 

92. 96 

220. 81 

2,000 

185,980 

M. 

Neidle 

8 

331.30 

142.65 

703.93 

473.25 

109.24 

251.89 

15,500 

265,360 

H. 

Field 

8 

325.04 

82.25 

754.76 

455.11 

105.15 

187.30 

9,044 

274,416 

NEW YORK #3 










J. 

Lalli 

11 

1385.68 

595.SI 

1704.09 1086.09 

248.12 

843.93 

34,619 

457,477 

P. 

Fernandez 

9 

753.98 

242.37 

847.45 

569.23 

132.67 

375.04 

11,523 

267,296 

J. 

Rosenkrantz 

9 

423.78 

99. 94 

1045.16 

629.95 

145.23 

244.17 

20,618 

314,937 

W. 

Middleton 

8 

572.46 

135.92 

768*44 

403.47 

93.26 

229.18 

10,000 

220,193 

NEW YORK #4 










I. 

Linder 

9 

546.84 

232.21 

929.76 

501.72 

12 5.78 

359.00 

12,320 

224,933 

J. 

Goldberg 

9 

333.48 

153.89 

855.63 

606.47 

139.92 

293.81 

16,503 

250,319 

H» 

Friedman 

9 

610.03 

153.07 

1039.61 

583.08 

132.25 

285.32 

17,114 

338,939 

S. 

Van Damm 

9 

359.13 

49.00 

699.34 

474.20 

109.87 

158.87 

3,000 

226,546 

F. 

.Poper 

8 

259.48 

64.68 

483.48 

256.68 

59.41 

123.99 

11,123 

132.966 

id 

SW YORK #5 










H. 

Witkin 

8 

271.83 

112.07 

884.76 

504.15 

116.33 

228.40 

12,448 

237,465 

B. 

Lanigan 

8 

261.06 

86.05 

632.04 

361.60 

83.69 

169.71 

1,000 

182,818 

J. 

Weiss 

7 

183.09 

87.32 

393.41 

276.90 

68.19 

155.51 

2,000 

111,073 

M. 

Kerle 

7 

178.63 

81.03 

458.30 

310.81 

71.67 

152.74 

1,000 

114,382 

S. 

Kohen 

7 

175.78 

39.78 

590.62 

441.57 

101.90 

141.68 

10,657 

131,293 


NEW YORK #6 


M. 

Mann 

10 

355.93 

133.04 

661.34 

510.53 

120.89 

253.93 

9,481 

212,380 

P. 

Schlossberg 

9 

260.93 

142.11 

605.76 

404.26 

100.96 

243.07 

9,181 

172,214 

% 

Gleeson 

8 

216.67 

108.06 

685.10 

512.40 

116.96 

225.02 

8,000 

196,087 


Period Ending 12-431-47 


‘ 1 

f* " 


Regular 

Ordinary 

Less N.T. 
Month Year 

. \* 

Combined. 

Total 

Month Year 

Asst’s. 

Personal 

Ordinary 

Year 

15,500 

560,461 

22,500* 

n 

809, 

123 

57,500 

12,500 

790,902 

14,500 

974, 

608 

17,000 

45,442 

681,880 

46,442 

986, 

601 

213,000 

3,000 

275,934 

5,000 

461, 

914 

41,700 

25,100 

709,740 

40,200 

975, 

100 

22,696 

-6,200 

543,372 

2,844 

817, 

788 

63,464 


4,000 

185,160 

38, 619 

642, 

636 

10,000 

^1,000 

258,000 

32,523 

525, 

296 

1,000 

7,000 

281,364 

27,618 

586,: 

^01 

45,500 

3,500 

82,000 

13,500 

302,: 

p.93 

— 


6,000 

211,628 

18,320 

436, i 

641 

38,000 

22,700 

347,364 

39,203 

597,* 

783 

7,000 

8, 500 

220,364 

25,614 

559,303 

6,000 

7,200 

232,557 

10,200 

459,! 

L03 

3,000 

6,000 

330,425 

17,123 

463,: 

391 

19,000 


555,641 3,500 
567,462 16,000 
686,822 149,928 
485,310 8,000 
465,187 18,000 


7,352 

4,500 

12,000 

5,000 

3,000 


318,176 
384,644 
575,749 
370,928 
333,894 


19,800 

5,500 

14,000 

6,000 

13,657 


60,981 
36,181 
29,900 


662,1182 

513,546 

500,683 


37,500 

14,000 

17,464 


51,500 449,802 

27,000 341,332 

21,900 304,596 
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r * ~ 

ic R*'e D I T S - VOLUME BASIS Week Ending 9-24-48 


Av.Per Av.Per A?st. Dist«^ 


Net 

Reg* Ord« 

Total At* No* Man 

Prod* Debits Prod. 

► Annuities Credits Plus One Credits 

Pres. 

Club 

Points 

Mgr*s. 

Personal 

Prod. 

$555,600 

$175,740 

$1,196,925 

8 

$149,616 $281.24 $ 1 

,200 

447,850 

30,148 

1,090,677 

9 

121,186 

207.73 

12,402 

414,500 

100,566 

1,010,331 

9 

112,259 

207.00 

15, 

,428 

362,585 

12,928 

903,333 

8 

112,917 

203.91 

48,032 

286,800 

61,408 

840,158 

8 

105,019 

192.46 

21 

,232 

296,500 

42,016 

775,122 

8 

96,890 

170.63 

12,324 

303,200 

55,480 

896,362 

9 

99,662 

166.09 

7 

,500 

202,100 


1,879,632 

10.0 

187,963 

317.61 

5, 

,000 

355,800 

62,462 

1,191,659 

10.3 

115,695 

192.29 


,000 

354,480 


1,138,574 

9.7 

117,378 

169.62 

46, 

,000 

234,300 


1,157,841 

10 

115,784 

195.83 



327,900 

— 

983,907 

10 

98,391 

150.04 



354,500 

— 

859,796 

9 

95,533 

168.60 



309,900 

tm - mm 

736,422 

10 

73,642 

119.42 



307,500 

25,356 

766,629 

9 

85,181 

154.19 

13, 

1848 

338,300 

35,542 

719,687 

8 

89,960 

166.55 

10,000 

321,600 

79,184 

718,893 

9 

79,877 

142,92 

35, 

<780 

309,300 

58,784 

580,482 

8 

72,560 

130.36 

HI. 

,000 

228,100 


471,747 

8 

58,968 

102.76 

10, 

;ooo 

806,400 

2,328 

1,206,946 

11 

109,722 

202.03 

4, 

,000 

439,400 


805,521 

9 

89,502 

169,93 

10,000 

435,180 

8,080 

793,740 

10 

79,314 

145.05 

15, 

,000 

335,900 

21,008 

684,965 

9 

76,107 

143.66 

48, 

,500 
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Kerle, Milton 19.05 8.16 24,462 600 11,000 64,000 3,232 103,194 8 12,899 68.41 

Weisa, Joseph 6.95 49.77 17,887 6,200 17,635 44,000 . 84,722 8 10,690 63.36 1,000 

Lanigan, Bernard 16.34 43.27 19,037 5,100 12,663 39,600 . 76,300 9 8,478 48.06 

Kohen, Samuel_8.31_ 34.22 14.950_ 3.80 0_1 1.000 34.000 3 .232 6 6.982_8_ 8,372 43.87 7,500 

Witkin, Henry 2.52 4.77 17,775 1,800 12,648 23,800 11,312 67,335 8 8,416 36.22 
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555 Company Ex. 7 

REPORT OF TERMINATION OF SERVICE 

District at N. Y. 5 
Date Feb. 11th, 1949 

Name Samuel Kolien 
Debit No. Asst. 

On Staff of Asst. Dist. Mgr. 

Last acc’t. for which he was paid 2/9/49 


REPORT OF DISTRICT MANAGER 

• • • • 

CAUSE (Indicate by inserting X) Dismissed 0 
Give detailed information of circumstances surrounding 
his termination. 

Incompetent. 

Do you recommend re-employment? [No] Give rea¬ 
sons. 

See my letter of Oct. 27th, 1948. 

Signed Walter Winkel 
District Manager 

• • • • • 

527 G C Ex. 22 

February 16,1949 

Mr. Walter Winkel 
District Manager 
New York #5, N. Y. 

Dear Mr. Winkel: 

We have vour letter of February 11, 1949 enclosing 
a Form 193 for Assistant District Manager Samuel Ko- 
hen whose services were terminated as of Saturday, Feb¬ 
ruary 12,1949. 
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Please keep us in touch with developments. 

Very truly yours, 

Director of Agencies. 

FBM/BJH 
Copies for 
Mr. Butts 
Mr. Stevens 

557 Company Ex. 8 

JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 

Victor J. Butts 
Regional Manager 

March 1st, 1949 

Mr. Frank B. Maher, 

Director of Agencies 
Boston, Mass. 

Dear Mr. Maher: 

Supplementing our letter of February 16th regarding 
the visit at this Office by former Assistant District 
Manager Samuel Kohen, we wish to advise that we have 
checked into the statements made by Assistant Kohen, 
which involved Assistants Lanigan and Weiss, and we 
have been unable to find any evidence that Assistant 
Lanigan committed the irregularity outlined by Koheli. 

We have further talked with Home Office Inspector 
Bayliss regarding the applications in question, and! we 
understand his complete report is being forwarded to 
the Bureau of Investigation. 

It appears that the insurance in question was written 
before the Agent on the debit had secured his license, 
and later was submitted for issue to the credit of another 
Agent. In the meantime, the Junior Agent on whose 
debit the business was written received his license, and 
a request was made through the New York #5 Office for 
a return of the application in order that it might be re¬ 
assigned to the proper Junior Agent. In the meantime, 
death occurred. 
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However, there appears to be no criticism on the part 
of Assistant Kohen directly in this connection. 

Yours very truly, 

/s/ Victor J. Butts 

Regional Manager 

V JB :BM 

516 G C Ex. 12 

250 East Gun Hill Road 
New York 67, New York 
March 3, 1949 

Mr. Frank Maher 

Director of Agencies 

John Hancock Mutual Life Ins. Co. 

Boston, Mass. 

Dear Sir: 

On January 27, 1949, I was informed by Mr. Walter 
Winkel that my services were no longer required by 
the Company and I was given tw'o weeks notice. 

As there were two vacant debits in the office at the 
time, I asked Mr. Winkel for a position as an agent for 
the Company. He turned me down without giving me 
any reason why. 

On February 8, 1949, I went to see Mr. Victor Butts, 
Regional Manager, regarding the above. He, also, could 
not give me any reason as to why I could not be em¬ 
ployed as an agent by the John Hancock. 

I am no\v appealing to you, in all fairness, for a 
position as an agent for the Company. I trust that my 
record wdth the Company since June 1937 will warrant 
favorable consideration on your part in this matter. 
With best wishes, a waiting your reply, I remain 

Sincerely yours, 

/s/ Samuel Kohen 
Samuel Kohen 

• • • • 
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517 G C Ex. 13 

JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 

Home Office 
Boston, Massachusetts 

Frank B. Maher 
Director of Agencies 

March 9, 1949 

Mr. Samuel Kohen 
250 East Gun Hill Road 
New York 67, New York 
Dear Mr. Kohen: 

I understand you have discussed fully with Mr. Winkel 
and Mr. Butts the request made in your letter of March 3. 
Further, I am told that they conveyed to you the thought 
that your entire record of debit employment and employ¬ 
ment in the assistancy position was such as to convince 
them that they should not recommend the opportunity 
which you asked be extended to you. 

It is evident from a complete review of your accom¬ 
plishment here that their recommendation is in your 
best interests as well as in the best interests of the 
Company. We are unwilling, therefore, to overrule their 
recommendation. 

I hope that you will soon find suitable employment and 
wish you a full measure of success and happiness. 

Yours very truly, 

/s/ Frank B. Maher 

Director of Agencies 


* * • • 


FBM/RMS 
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Company Ex. 1 

538 CON AMORE V. BURT, M. D. F. A. C. S. 

121 East 60th Street 
New York 22, N. Y. 

TEmpleton 8-5850 

January 18, 1950 

To Whom It May Concern: 

Mr. Walter Winkel has recently had a very extensive 
operation and will be unable to appear in court for 
several months. 

Very sincerely yours, 

/s/ Con Amore V. Burt, M. D. 

Con Amore V. Burt, M. D. 

CVM/MEN 
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645 Intermediate Report 

Statement of the Case 

. 

Upon an amended charge duly filed by Samuel Kcihen, 
an individual, the General Counsel of the National Labor 
Relations Board, respectively called herein the Gefieral 
Counsel and the Board, by the Regional Director foil the 
Second Region (New York, New York), issued a bom- 
plaint dated January 3, 1950, against John Hancock Mu¬ 
tual Life Insurance Company, herein called the Respondent, 
alleging that the Respondent had engaged in and was 
engaging in unfair labor practices' within the meaning of 
Section 8(a)(1), (3), and (4) and Section 2 (6) and (7) 
of the National Labor Rotations Act, 61 Stat. 136, herein 
called the Act. Copies of the complaint, charges, and 
notice of hearing were duly served upon the Respondent, 
the charging party, and Insurance Supervisors Union No. 
24221, AFL, herein called the L T nion. 

With respect to the unfair labor practices, the complaint 
alleges that the Respondent (1) on or about February 
12, 1949, and thereafter refused to hire Samuel Ko)ien 
as an insurance agent for the reason that he joined or 
assisted the Union, or engaged in other concerted activi¬ 
ties for the purpose of collective bargaining or other Mu¬ 
tual aid or protection, and for the further reason that he 
gave testimony under the Act; and (2) by such conduct 
interfered with, restrained, and coerced its employees in 
the exercise of the rights guaranteed in Section 7 of the 
Act. 

The Respondent filed an answer in which it admitted 
the jurisdictional allegations of the complaint, but denied 
the commission of any unfair labor practices. 

Pursuant to notice, a hearing was held at New Yojrk, 
New York, from January 24 to 31, 1950, inclusive, befbre 
the undersigned Trial Examiner. The General Counsel, 
the Respondent, and the Union were represented by cofin- 
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sel. Full opportunity to be heard, to examine and cross- 
examine witnesses and to introduce evidence bearing on 
the issues was afforded to all parties. At the close of 
the whole case, the General Counsel moved to conform 
the pleadings to the proof, as to names, dates, and 
646 other minor variances. The motion vras granted 
without objection. Ruling was reserved on a motion 
of the Respondent to dismiss the complaint for lack of 
proof. The motion to dismiss is disposed of as hereinafter 
indicated. 

None of the parties presented oral argument at the hear¬ 
ing. The General Counsel and the Respondent have filed 
briefs with the undersigned. The Respondent also filed 
proposed findings of fact and conclusions of law. 1 

After the close of the hearing, the General Counsel and 
the Respondent made separate motions to correct the 
transcript of the record. Thereafter all parties entered 
into a stipulation to correct the record as indicated in the 
motions of the General Counsel and the Respondent. Ac¬ 
cordingly, it is ordered that the record be and hereby is 
corrected so as to conform with said motions and stipula¬ 
tion. The motions of the General Counsel and the Re¬ 
spondent and the stipulations are received in evidence and 
marked as Trial Examiner’s Exhibits Nos. 1, 2, and 3, 
respectively. 

Upon the entire record in the case, and from his obser¬ 
vation of the witnesses, the undersigned makes the fol¬ 
lowing : 


1 The Respondent’s proposed findings of fact and conclusions of 
law are in the form of a proposed Intermediate Report. There are 
four numbered conclusions of law at the end thereof. Of these, 
the undersigned accepts those numbered “2” and "3,” and rejects 
those numbered “1” and “4.” It is impractical to rule on the other 
findings and conclusions as they are in the body of the proposed 
Intermediate Report and are not separately enumerated. 



Findings of Fact 

I. The business of the Respondent 

Tlie Respondent is a corporation organized under and 
existing by virtue of the laws of the Commonwealth of 
Massachusetts, with its principal or home office in Boston, 
Massachusetts. It is engaged in the business of selling 
various types of life insurance throughout the United 
States, Hawaii, Alaska, and Canada. The Respondent 
has more than 200 district offices and approximately 50* 
general agents in various cities of almost all the States 
of the United States, the District of Columbia, and Hawaii. 
This proceeding is concerned only with the district office 
located at 2449 Morris Avenue, New York, New York, 
herein called the Bronx office. 

The Respondent’s operations are divided for adminis¬ 
trative purposes into 3 departments: district agencies, 
general agencies, and group departments. A director of 
agencies, located at the home office, is in charge of the 
district agency department, which, geographically, ls di¬ 
vided into 10 regional territories, covering the entire U nited 
States. The territories are in turn divided into numerous 
districts, each containing a district office. The personnel 
of each district office generally consists of a district man¬ 
ager, 4 to 6 assistant district managers, approximately 
45 agents, an office supervisor or cashier, and various 
clerical employees. 

On December 31, 1948, the Respondent had more than 
S million policies in force, with a total face amount of 
more than $6,000,000; and its policy holders, who resided 
in all the States of the United States and in many foreign 
countries, numbered approximately 8 million. On 
647 the same date the Respondent’s assets, consisting 
in part of cash, bonds of the United States Govern¬ 
ment and its political subdivisions, railroad equipment 
bonds, public utility bonds, industrial bonds, stocks, notes 
secured by mortgages on real estate, real estate and loans 
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to policy holders, amounted to more than $2,000,000 in 
value. During the year 1948, the Respondent had avail¬ 
able funds amounting to more than $161,500,000 in value, 
and it invested daily an average of $466,000. 

II. The organization involved 

Insurance Supervisors Union No. 24221, AFL, is an 
organization whose membership is confined to assistant 
district managers of the Respondent. It was the peti-' 
tioner for certification in Case No. 2-R-7772, 2 which was' 
dismissed by the Board for the reason that it was found 
that assistant district managers were supervisors within- 
the meaning of the Act. 

III. The unfair labor practices 

A. The refusal to hire Samuel Kohen as an 
insurance agent 

The Respondent hired Kohen as an insurance agent in 
June 1937 for the Bronx office. The district manager for 
the office was Walter Winkel. As an agent, Kohen was 
under the immediate supervision of an assistant district 
manager. 

An assistant district manager is assigned to w’ork with 
a group of approximately seven agents, each of whom has 
a “debit,” which consists of a group of weekly premium 
policy holders, located in a specific part of the district. 
An important part of an agent’s duties is to solicit and 
service weekly premium or industrial insurance; and his 
compensation consists of a commission based, in part, on 
the dollar amount of the debit, the lapses in the debit, and 
the writing of new business. Agents also paid commis¬ 
sions for the writing of ordinary life insurance. 

In November 1943, Winkel wrote a letter to Malcolm 
C. Young, director of agencies, recommending that Kohen 


2 John Hancock Mutual Life Insurance Company, 78 NLRB 1073. 
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be promoted to assistant district manager. In the letter 
he praised Kohen highly, citing various achievement awards 
earned by him, 3 and offered reasons for Kohen’s b^low 
average production of industrial insurance. By letter 
dated December 2, 1943, Young rejected WinkeFs recom¬ 
mendation for promotion because of Kohen’s poor indus¬ 
trial record. However, Kohen was promoted to assistant 
district manager on November 8, 1944, upon the recpm- 
mendation of Winkel and over the objection of Regional 
District Manager Victor J. Butts. 4 In his letter of recom¬ 
mendation to Young, dated October 23, 1944, Winkel again 
stressed Kohen’s achievement awards and called attention 
to the fact that his industrial production had increasedj 

Beginning in January 1947, Kohen became active 
the organization of the Union among the Respondent’s- 
assistant district managers. He was instrumental in se¬ 
curing a charter from the American Federation of Labor 
and became the president and most active member of j;he 
Union, soliciting members among the assistant district 
managers and arranging meetings of the Union. 

648 Concerning events on February 7, 1947, Kohen 
was questioned and testified without contradiction 
as follows: 5 

A. On that morning, it was a Friday morning, around 

I 

— 

3 Kohen earned a number of awards and citations from 1937 uiitil 
1946, inclusive, such as the $50,000 and $75,000 “Merit Class” 
awards, the "Century Club,” and the “Maxima Peragenda.” ij'or 
the most part, these awards were made by the Respondent for the 
writing of ordinary insurance. 

4 Butts also objected to Kohen’s promotion in 1943. His objec¬ 
tions to Kohen were based on his poor industrial record. 

5 Winkel was not called by the Respondent as a witness. A staie- 
ment, signed by a doctor, to the effect that Winkel would be “un¬ 
able to appear in court for several months” due to a “very extensile 
operation,” was received in evidence. Although the undersigned in¬ 
dicated that any necessary adjournment for the purpose of taking 
Winkel’s testimony would be granted, the Respondent did not ^o 
move at the close of the hearing. 
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ten o’clock, Mr. Winkel called me to his office and told me 
not to leave the office until he had seen me later about a 
very important matter. I went out of his office and then 
I waited around for about two hours. 

Q. What did you observe during that two-hour period? 

A. The other three assistant managers, Mr. Milton Kerl, 
Mr. Joseph Weiss, and Mr. Bernard Lanigan, were called 
in individually into Mr. Winkel’s office. When they came 
out they had made arrangements with me to meet them 
after I had seen Mr. Winkel, and we made arrangements 
to meet at Bickford’s restaurant on the concourse at 188th 
Street. 

Q. For what purpose? 

A. To discuss what transpired that morning in the 
office, what Mr. Winkel was going to tell me and what 
they discussed with Mr. Winkel. 

Later, around 12 o’clock, Mr. Winkel called me into 
his office. 

Q. Alone? 

A. Yes, sir. He told me that he had a very important 
matter to discuss with me about my case. 

Q. Did he tell you why he had kept you waiting for 
that two-hour period? 

A. Yes. He apologized, he said he kept me waiting 
because he had to wait and hear word of instructions 
from the 42nd Street office of the John Hancock Company, 
the regional district office. 

Q. With respect to what ? 

A. Instructions as to mv case and mv union activitv. 

* » i 

He then told me that the company and he both knew of 
my organizing the Insurance Supervisors’ Union No. 24221; 
that I had arranged for and hired a meeting room at the 
Concourse Plaza, until a few weeks before, to hold a meet¬ 
ing of the Union; that I had paid for the room and for 
the meeting that was to be held the following day on Febru¬ 
ary 8, 1948, at the Capitol Hotel; that Mr. Robert H. 
Brennan, another assistant district manager in another 
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office, had mimeographed the meeting notices for the 
union for this meeting to be held on Saturday, February 
8th, and he told me that, and that the company 
649 knew everything that was going on and that he 
advised me, for my best interests, my resigning from 
the union. 

He said, “I can’t promise you that you will have a job 
with the company, but I will do my best.” But he advised 
me to resign from the union right then and there. 

I told him that I couldn’t think of it at the moment, but 
I would think it over and call him back that afternoon. » 

The next day Kohen told Winkel that he would not' 
resign from the Union. 

On April 10, 1947, the Union filed its petition in Case*' 
No. 2-R-7772. A hearing in the proceeding was held in 
January and February 1948. Kohen testified at that hear¬ 
ing as a witness for the Union, and assisted the counsel 
for the Union in the cross-examination of Butts and Frank 
B. Maher, the then director of agencies, who were the 
principal witnesses for the Respondent. 6 The Board is¬ 
sued its decision in the matter on August 18, 1948, holding 
that assistant district managers were supervisors within 
the meaning of the Act. 

On September 21, 1948, Butts wrote a letter to Winkel, 
as follows: 

You have been furnished with a bulletin showing the 
standing of your district as well as the rank of each of 
your Assistant District Managers in your area. 

We particularly call your attention to your Assistant 
District Manager Kohen who ranks second from last among 
all Assistants in the New York area who have been serv- 

6 The Respondent contended in the above matter that assistant 
district managers were supervisors within the meaning of the Act. 
The testimony of Butts and Maher stressed the supervisory nature 
of the assistant district manager’s position. Kohen’s testimony, 
on the other hand, was to the effect that the work of an assistant 
district manager was nonsupervisory. 
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ing in the position of Assistant District Manager for the 
full year. The number of points credited for the produc¬ 
tion of his staff totals 103.59 whereas the leading Assistant 
in the area has 260.09. 

We suggest that you have a serious talk with Mr. Kohen 
and formulate plans to correct this unfavorable situation. 

After you have decided on a plan please write me in 
detail. 

Winkel spoke to Kohen on September 23 concerning his - 
poor production. 7 At Winkel’s request, Kohen presented 
to him the following letter, dated September 27, 1948: 8 

In reference to our conversation of Sept. 23rd, I wish 
to state that I have given it the utmost consideration. The 
seriousness of the situation has been graphically 
650 stated to me and I fully understand it- 

I had given considerable thought to this matter 
prior to our conversation and will now redouble my efforts 
to correct the situation. This matter has been discussed 
fully with my staff and plans have been made to improve 
our record. 

I have prescribed a definite plan of prospecting for my 
staff and intend to follo-w it through to completion. 

I am sure that you will note a great deal of improve¬ 
ment in the near future. 

By letter dated September 30, Winkel advised Butts that 
he had talked to Kohen about his unfavorable record; and 
informed him that unless a “decided improvement” took 
place, it would “be advisable to make a change in the near 
future.” Butts then wrote to Maher on October 1, recom¬ 
mending the removal of Kohen “in the near future.” 
Maher sent Winkel a letter, dated October 20, in which 


7 The undisputed evidence discloses that Kohen’s industrial work 
did not come up to standard for any year after 1944, and, in fact, 
got progressively worse. 

8 Kohen testified that it was customary for the district manager 
to request such letters. 
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he reviewed Kohen’s poor production record and stated in 
conclusion, 4 ‘We think the time has come when you can 
no longer permit this condition to exist and we invite your 
correspondence, therefore, in order that we may be com¬ 
pletely informed of wdiat you may have in mind a|s a 
corrective measure.” In answer to Maher’s letter, Winkel 
wrote to him on October 27, 1948, recommending not dnly 
that Kohen be removed from the position of assistant dis¬ 
trict manager but also that “it would be most advisable, 
that his services wdth our Company be terminated.” 

After receiving a letter from Maher, dated January* 
14, 1949, in which the termination recommendation Was 
approved, Winkel notified Kohen on January 27 of his. 
discharge effective February 12. Kohen testified without 
contradiction that when he asked Winkel the reason for 
his discharge, Winkel stated, “Well officially, for non¬ 
production.” Concerning a conversation with Winkel the 
next day, Kohen testified as follows: 9 

The following day I went back into his office and I atod 
him again why I was being fired, and he told me, “Well 
I had testified at the hearing the year before, and the 
home office had told him that I had made him look silly 
in the testimony, and that he could come up to the home 
office and look at the record and see for himself, and that 
they had told him that it would be best, that they c<j)uld 
have no respect for him if he did not get rid of me. 

I then asked him to see the letter of dismissal, the 
reason why, and I asked to see a letter dismissing me, 
and he said, “Well,” he couldn’t show me any letter of 
dismissal. 

I then asked him why I couldn’t be hired as an ag|ent, 
being there w^ere two vacancies open in the office at the 

9 Kohen also testified to a conversation with Assistant District 
Manager Weiss on November 11, 1948. This testimony wa^ re¬ 
ceived over the Respondent’s objection. Upon reconsideration, I 
do not believe that it comes within an exception to the hearsay rule, 
as contended by the General Counsel, and it is therefore rejected. 
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time. I asked him why, and he said, “Well, he couldn’t 
give me any reason why, only that the company didn’t 
want me to work for them as an employee. 

On February 8 and again on or about March 3, Kohen 
requested the Respondent to rehire him as an agent. A1-* 
though there were vacancies in the Bronx office at the 
time, the Respondent refused and has continued to refuse 
to rehire Kohen as an agent. 

651 B. Conclusions 

The complaint alleges that the Respondent dis¬ 
criminated against Kohen by its failure and refusal to 
hire Kohen as an insurance agent because of his adherence 
to the Union and because he engaged “in other concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection and for the further reason that 
he gave testimony under the Act.” Further, the General 
Counsel, in effect, urges in his brief that the discharge 
of Kohen may be found to be violative of Section 8 (a) 
(4) of the Act, since the matter was fully litigated at 
the hearing. Tn support of this contention the General 
Counsel cites the Board’s brief to the United States Court 
of Appeals for the Second Circuit in N. L. R. B. v. Uni¬ 
versal Camera Corporation. 10 . The Respondent contends, 
in substance, that the evidence shows that Kohen was 
refused employment as an insurance agent because of his 
poor industrial record; and that, as a matter of law, he 
was not protected by the provisions of the Act since he 
was a supervisor and not an employee. 

I find that the Respondent on and after February 12, 
1949, refused to hire Kohen because he gave testimony 
under the Act, in violation of Section 8 (a) (4) thereof. 
The Respondent’s contention that Kohen was not an em¬ 
ployee is rejected. Section 8 (a) (4) of the Act provides: 


10 No. 54, January 10, 1950, (C. A. 2) 25 LRRM 2556, enforcing 
79 NLRB 379. 
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‘‘It shall be an unfair labor practice for an employer— 
to discharge or otherwise discriminate against an em¬ 
ployee because he has filed charges or given testimony 
under that Act.” There is no dispute that Kohen was a 
supervisor at the time of his discharge. However, when 
he applied for the position of insurance agent, he became 
an applicant for employment and, as such, again became 
an employee. 11 As to the factual findings, there is sub¬ 
stantial and credible evidence which shows that the Re¬ 
spondent’s motives were discriminatory. It was WinkeRs 
recommendation not to rehire Kohen as an agent, which 
the Respondent followed; and his conversation with Kohen 
on January 28 clearly shows that the reason for the 
refusal to hire Kohen as an insurance agent was his testi¬ 
mony in the representation proceeding. Kohen’s testimony 
concerning this and other conversations with Winkel stands 
uncontradicted in the record. 12 It is not disputed that 
Kohen’s weekly premium or industrial production was 
below standard, as an indvidual and as assistant district 
manager. The record reveals that this situation prevailed 
for a number of years, both before and after his promo-’ 
tion. However, he excelled in other types of insurance; 
and the Respondent saw fit to promote him and award 
him various achievement awards until as late as 1946. 
Beyond question the production of industrial insurance 
was stressed by the Respondent, particularly with respect 
to the assistant district managers. It was the main part 
of their job to see to it that the debits of the agents under 
them were maintained in a satisfactory condtion. Al¬ 
though at the hearing the Respondent attempted to mini¬ 
mize the importance of production of other types olt in¬ 
surance by its agents, the record reveals the contrary. 

11 Phelps Dodge Corporation v. N. L. R. B., 313 U. S. 177; 
N. L. R. B. v. Waumbec Mills, Inc., 114 F. 2d 226 (C. A. 1); 
Briggs Manufacturing Company, 75 NLRB 569. 

12 As related above, the undersigned at the hearing afforded the 
Respondent every opportunity to call Winkel as a witness. 
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The various achievement awards and Winkel’s letters rec¬ 
ommending Kohen’s promotion clearly show that such 
producton rated high in importance in evaluating the merits 
of an insurance agent. 

Moreover, the evidence reveals that when an assistant 
district manager’s performance was unsatisfactory, it was 
customary to demote him to an agent rather than 
652 discharge him. Of the 80 assistant district man¬ 
agers demoted during the period of 3 years before 
the hearing herein, only 12 were discharged. These 12 
were discharged for such reasons as personal misconduct, 
account discrepancies, lack of interest, “lacked capacity,” 
“complete non-success,” “failing in supervisory responsi¬ 
bilities” and “poor performance.” The record does not 
disclose whether any of these cases were comparable to 
Kohen’s. Certainly, in view of his outstanding production 
in other types of insurance, they do not appear to fit 
his case. 

The General Counsel’s contention that Kohen’s discharge 
was violative of the Act is rejected. The discharge was 
not alleged as a violation in the complaint, and the Gen¬ 
eral Counsel did not make this claim at the hearing. If 
Winkel had appeared as a witness, there might be some 
merit to the General Counsel’s contention. If the Re¬ 
spondent had been aware that the discharge was at issue, 
it may have sought an adjournment in order to have Winkel 
available as a witness. As a matter of defense, insofar 
as the refusal to hire allegation is concerned, the Re¬ 
spondent may have determined to rely upon the law alone. 
For these reasons I do not agree that the discharge was 
fully litigated. Moreover, dictum in the decision of the 
Court of Appeals in the Universal Camera case 13 indi¬ 
cates that discharge of a supervisor for giving testimony 
in a proceeding before the Board would not be held to 
be violative of Section 8 (a) (4) of the Act. 


13 See footnote 10, supra . 
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The General Counsel’s contention that the refusal to 
hire also constituted a violation of Section 8 (a) (3) of 
the Act is also rejected. The Union is not a labor organ¬ 
ization within the meaning of the Act since its membership 
is confined to supervisors of the Respondent. Accordingly, 
it could not be found that the Respondent failed and pre- 
fused to hire Kohen in order to discourage membership 
in a labor organization. 

IV. The effect of the unfair labor practices upon commerce 

The activities of the Respondent set forth in Section 
III, above, occurring in connection with the operations of 
the Respondent described in Section I, above, have a clo^e, 
intimate, and substantial relation to trade, traffic, afld 
commerce among the several States, and tend to lead to 
labor disputes burdening and obstructing commerce apd 
the free flow of commerce. 


V. The remedy 


Having found that the Respondent has engaged in cer¬ 
tain unfair labor practices, it will be recommended that 
it cease and desist therefrom and take certain affirmative 
action designed to effectuate the policies of the Act. 

It has been found that the Respondent on and aft^r 
February 12, 1949, discriminated against Samuel Kohen 
because he gave testimony under the Act. Accordingly, 
it will be recommended that the Respondent offer him 
immediate employment as an insurance agent at its Bronx 
office, and make him whole for any loss of pay he h^s 
suffered through the Respondent’s discrimination against 
him, by payment to him of a sum of money equal to th^t 
which he normally would have earned as wages while i^i 
the Respondent’s employ from the date of the discrimina¬ 
tion to the date of the Respondent’s offer of employment, 
less his net earnings during said period. 

653 Because of the Respondent’s unlawful conduct it 
appears that, unless enjoined, danger of the con}- 








mission by the Respondent in the future of like and re¬ 
lated unfair labor practices is to be anticipated from the 
Respondent’s conduct in the past. In order to effectuate 
the policies of the Act, it will be recommended that the 
Respondent cease and desist from discriminating in regard 
to the hire and tenure of employment of any employee be¬ 
cause he has filed charges or given testimony under the 
Act, or in any other manner interfering with the rights 
of employees to file and prosecute charges and to give 
testimony under the Act. 

Upon the basis of the above findings of fact and upon 
the entire record in the case, the Trial Examiner makes 
the following: 

Conclusions of Law 

1. Insurance Supervisors Union No. 24221, AFL, is not 
a labor organization within the meaning of Section 2 (5) 
of the Act. 

2. By discriminating in regard to the hire of Samuel 
Kohen because he gave testimony under the Act, the Re¬ 
spondent has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8 (a) (4) of the 
Act. 

3. By interfering with, restraining, and coercing its 
employees in the exercise of the rights guaranteed in Sec- 
ton 7 of the Act, the Respondent has engaged in and 
is engaging in unfair labor practices within the meaning 
of Section 8 (a) (1) of the Act. 

4. The aforesaid unfair ]abor practices are unfair labor 
practices affecting commerce within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

Recommendations 

Upon the basis of the above findings of fact and con¬ 
clusions of law, the Trial Examiner recommends that John 
Hancock Mutual Life Insurance Company, its officers, 
agents, successors, and assigns, shall: 
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1. Cease and desist from: | 

(a) Discriminating in regard to the hire and tenure 

of employment of any employee because he has filed charges 
or given testmony under the Act, or in any other manijier 
interfering with the rights of employees to file and prose¬ 
cute charges and to give testimony under the Act. 

2. Take the following affirmative action, which the Tijial 
Examiner finds will effectuate the policies of the Act: 

(a) Offer Samuel Kohen immediate employment as an 
insurance agent; 

(b) Make Samuel Kohen whole in the manner set fo^th 
in Section V above, entitled “The remedy”; 

(c) Post at its Bronx office, New York, New Yo^k, 
copies of the notice attached hereto and marked Appendix. 
Copies of said notice, to be furnished by the Regional Di¬ 
rector for the Second Region, after being signed by repre¬ 
sentatives of the Respondent, shall be posted by the Re¬ 
spondent immediately upon receipt thereof, and maintained 
by it for sixty (60) consecutive days thereafter, in con¬ 
spicuous places, including all places where notices to 
employees are customarily posted. Reasonable steps sh^ll 
be taken by the Respondent to insure that said notice hre 
not altered, defaced, or covered bv anv other mate- 

rial; 

654 (d) Notify the Regional Director for the Second 

Region in writing, within twenty (20) days from 
the date of the receipt of this Intermediate Report, what 
steps the Respondent has taken to comply herewith. 

It is also recommended that unless, on or before twenty 
(20) days from the date of the receipt of this Intermediate 
Report, the Respondent notifies the said Regional di¬ 
rector in writing that it will comply with the foregoihg 
recommendations, the National Labor Relations Board 
issue an order requiring Respondent to take the action 
aforesaid. 

As provided in Section 203.46 of the Rules and Regu¬ 
lations of the National Labor Relations Board any parjy 
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may, within twenty (20) days from the date of service of 
the order transferring the case to the Board, pursuant 
to Section 203.45 of said Rules and Regulations, file with 
the Board, Washington 25, D. C., an original and six 
copies of a statement in writing setting forth such excep¬ 
tions to the Intermediate Report or to any other part of 
the record or proceeding (including rulings upon all mo¬ 
tions or objections) as he relies upon, together with the 
original and six copies of a brief in support thereof; and 
any party may, within the same period, file an original 
and six copies of a brief in support of the Intermediate 
Report. Immediately upon the filing of such statement of 
exceptions and/or briefs, the party filing the same shall 
serve a copy thereof upon each of the other parties. State¬ 
ments of exceptions and briefs shall designate by precise 
citation the portions of the record relied upon and shall 
be legibly printed or mimeographed, and if mimeographed 
shall be double spaced. Proof of service on the other 
parties of all papers filed with the Board shall be promptly 
made as required by Section 203.85. As further provided 
in said Section 203.46 should any party desire permission 
to argue orally before the Board, request therefore must 
be made in writing to the Board within ten (10) days from 
the date of service of the order transferring the case to 
the Board. 

In the event no Statement of Exceptions is filed as pro¬ 
vided by the aforesaid Rules and Regulations, the findings, 
conclusions, recommendations, and recommended order 
herein contained shall, as provided in Section 203.48 of 
said Rules and Regulations, be adopted by the Board and 
become its findings, conclusions, and order, and all objec¬ 
tions thereto shall be deemed waived for all purposes. 

Dated at Washington, D. C., this 19th day of April, 
1950. 

/s/ John H. Eadie 
John H. Eadie 
Trial Examiner 
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655 APPENDIX 

Notice To All Employees Pursuant To 
The Recommendations of a Trial Examiner 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 

WE WILL NOT discriminate in regard to the hire and 
tenure of employment of any employee because he has 
filed charges or given testimony under the National Lkbor 
Relations Act, or in any other manner interfere with the 
rights of employees to fide and prosecute charges anfl to 
give testimony under said Act. 

WE WILL OFFER to Samuel Kohen immediate em¬ 
ployment as an insurance agent, and make him whole for 
any loss of pay suffered as a result of the discrimination 


against him. 


JOHN HANCOCK MUTUAL LTFtE 
INSURANCE COMPANY 
(Employer) 

By . 

(Representative) (Title) 


Dated. 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
bv anv other material. 
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619 OELAND & KUHN 
John J. Kuhn 
Walter R. Kuhn 
George W. Riley 

Cable Address “Oelkun” 
ISAAC R. OELAND 
1908-1941 

115 Broadway 
New York 6, N. Y. 

April 26, 1950 

National Labor Relations Board 
815 Connecticut Avenue, N. W. 

Washington 25, D- C. 

Att’n Executive Secretary 
Re: Case 2-CA-620 
John Hancock Mutual Life Insurance 
Company and Samuel Kohen, an individual. 

Gentlemen: 

Copy of the order transferring the above case to the 
Board is dated April 19, 1950 and was received by the 
undersigned April 20th. 

Said Company, by undersigned, its attorneys, because 
of the importance of the issues and matters, hereby re¬ 
quests permission to argue orally before the Board, as 
provided in Section 203.46 of the Board’s Rules and 
Regulations. 

Very respectfully, 

JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 

By: Oeland & Kuhn 

by /s/ George W. Riley 

its Attorneys 

• * # • 
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620 Statement in Writing Setting Forth Exception^ by 
Respondent to Intermediate Report, Recommended 
Order, Record, Proceedings, Rulings, Etc. 

The above named respondent employer, pursuant to 
Section 203.46 Rules and Regulations of National Libor 
Relations Board, hereby respectfully files its statement 
in writing, setting forth exceptions by respondent to in¬ 
termediate report, recommended order, record, proceed¬ 
ings, rulings, etc., viz.: 

(Page and line of 
Intermediate Report) I. 

P. 2, 1. 5 Excepts to finding or statement that none 

of the parties presented oral argunlient 
at the hearing as contrary to the record 
(R. pp. 433-437). 


II. 

” 1. 5 Excepts to T. E-’s refusal to find re- 

1. 55-60 spondent’s proposed conclusions of |aw 

1, 4, contained in its proposed findings 
and conclusions, and to T. E.’s rejection 
of all of the same, excepting conclusions 
2 and 3, which he has found. 


III. 

P. 4, 1. 5 and 

footnote 5. Excepts to T. E.’s finding an adverse in- 

621 ference from the non-production of [the 

testimony of the sick witness Walter 
Winkel, on ground that said witness be¬ 
ing on sick leave since December 1, 1^49 
to the present, was not, at the time of 
the hearing more under the control of 
the respondent than of General Counsel; 






226 


besides, said witness was disabled and 
incapacitated prior to, during and after 
the hearings herein, and still remains 
disabled from abdominal operation of 
colocolostomy from tumor, and it was not 
possible to have him testify in this pro¬ 
ceeding. 

P. 4, 1. 5-54 IV. 

5, 1. 5-10 

Excepts to T. E.’s finding, as to passage 
from the record quoted on all of page 4 
and top of page 5 of the Intermediate 
Report, that said episode is pertinent 
and material, on the ground that it oc¬ 
curred more than six months prior to 
the filing of the charge or amended 
charge herein; it is outlawed, and error 
for the Trial Examiner to rely upon it 
at all (Matter of Tennessee Knitting 
Mills Case 10-CA-286, 88 NLRB #194); 
it is prejudicial as relating to Union 
activities found by T. E. (Interm. Rep. 
p. 8 1. 25-30) to be immaterial in the 
present case. 

P. 5, 1. 25-40 V. 

Excepts to T. E.’s finding that the letter 
of S. Kohen set forth in the quoted pas¬ 
sage, is not a conclusive admission of in¬ 
efficiency made by its author, in view of: 
(a) express concession in footnote 7 of 

622 his inefficiency at and prior to the dis¬ 

charge and refusal to hire him on Feb¬ 
ruary 12, 1949; (b) the quoted letter 
states the fact; (c) the force of the quoted 
letter as an admission is not overcome; 
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(d) T. E. refused to find that the said 
letter followed some 25 or more separate 
warnings given to Samuel Kohen by his 
superior because of inefficient work in the 
industrial branch during 1948; (e) Said 
Samuel Kohen, apart from the warnings, 
admitted his inefficiency in the “indus¬ 
trial” branch and the need for radical 
improvement on his part; (f) that said 
documentary evidence is Samuel Kohen’s 
own voluntary authorship, as to wording 
and content, and it is determinative 
against him on the issue of inefficiency in 
employment and unsuitability as an indus¬ 
trial insurance agent (R. 87, 416.) 

P. 6, 1. 12-25 VI. 

Excepts to T. E. Inference that respond¬ 
ent’s officials should be taken to task for 
doing their duty in criticizing admitted in¬ 
efficiency of a supervisor in the industrial 
branch, or an inference that their proper 
activities were done from a sinister or 
discriminatory motive. 

vn. 


Excepts to T. E.’s failure to find tha: the 
poor rating received by Samuel Kohen in 
the efficiency test in November 3, 1945, 
Respondent’s Exhibit 5, establishes his in¬ 
efficiency as an industrial agent. (R. 143, 
145). 

P. 6, 1. 22-28 VIII. 

Excepts to T. E.’s failure to find and 
623 hold that the elapsed time of 2 y<> to 
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3 y 2 months between the recommendation 
of discharge and not to rehire, etc. by 
Walter Winkel of October 27, 1948 and 
the discharge after thorough review of 
the man’s service record by the home 
office officials having the sole power to 
hire and fire in January and February, 
1949 disproves the existence of any 
hasty, ill-advised action, or discrimina- 
torily motivated action on the part of 
respondent. (R. 334, 335, 364, 397). 

IX. 

Excepts to T. E.’s refusal to find that 
the prior proceedings 2 R-7772 before 
the Board, in evidence as General Coun¬ 
sel’s Exhibit No. 11, was an amicable 
proceeding the commencement and prose¬ 
cution of which was welcomed, as a test 
case absolutely necessary for the ascer¬ 
tainment of respondent’s legal rights and 
duties under State and Federal law, and 
that the record disproves any discrimina¬ 
tory motive on the respondent’s part 
growing out of the testimony given by 
Samuel Kohen in such proceeding. (R. 
64, 335-337). 

X. 

Excepts to T. E.’s refusal to find, or to 
give any force in his report, to the ex¬ 
press admission on the record by General 
Counsel’s representative page 321, in the 
following language, viz: 

“I think it is quite apparent to any¬ 
one of ordinary intelligence that a man 
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624 


who is operating below average and oper¬ 
ating at a net production loss is not a 
good man, or at least his production is 
not good.” 

“Trial Examiner. Let him answet. 
Overruled. 

“Witness (Butts): A. That’s cor¬ 
rect; that indicates that that record is 
not a productive record.” 


XL 

Excepts to T. E.’s finding that proficiency 
in writing “ordinary” life insurance 
which is written only on the basis of a 
specified commission per policy—estab¬ 
lishes a right in Samuel Kohen to com|- 
pel the Company to employ him at £ 
stated salary, that he may while salaried 
devote his efforts to soliciting and writ¬ 
ing ordinary insurance- (R. 127-128, 12% 
130, 131, 136, 139, 215, 243, 328-332, 357(, 
400) 

XII. 


Excepts to T. E.’s finding that the Com¬ 
pany in February 1949 might not law¬ 
fully refuse employment at a salary if 
the applicant’s industrial writings have 
been consistently negligible, while his 
ordinary writings in 1946 and earlie:: 
years have been good, and excepts to the 
holding that the Company may not resort 
to permissive criteria in selecting an 
applicant for an established position with 
established attributes and requirements 
of efficiency in “industrial” performance^ 
(R. 341, 344, 346). 
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P. 6, 1. 30 
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(ditto) 


XIII. 

Excepts to T. E.’s finding that the state¬ 
ment allegedly made by Manager Winkel 
on February 12, 1949, giving as the rea¬ 
son for the man’s complete severance 
from the payroll “officially for non- 
production” taken in conjunction with 
the twenty-five (25) or more previous 
separate warnings given to the same man 
by Mr. Winkel for admitted inefficiency, 
can be metamorphosed into discrimina¬ 
tory action, as the result of a casual re¬ 
mark allegedly made by Mr. Winkel to 
the discharged supervisor on a later date. 
(E. 91). 


XIV. 

Excepts to T. E.’s refusal to find that 
any credit given by him to Samuel Ko- 
hen’s testimony at R. 70, is completely 
destroyed by reason of contradictory ver¬ 
sions of the same occurrence given by the 
same witness in testimony and letters 
signed and mailed by him at times and 
under circumstances where he would have 
mentioned discrimination—had it existed. 
(R. 156, 408, 409, 419, 423). 

XV. 

Excepts to T. E.’s finding that discrimi¬ 
nation may be predicated upon the said 
alleged statements attributed to Walter 
Winkel, upon the ground that such 
statement, if made, was made to a super¬ 
visor who is not an employee as defined 
in the Act, and moreover, it was made 
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P. 7, 1. 15 

626 

P. 7, 1. 19-20 

P. 7, 1. 25 


to a supervisor whose only union affilia¬ 
tion was in a supervisors’ union, eligibil¬ 
ity to which union was restricted t<|) su¬ 
pervisors (R. 97, 244, 320, 333). 

XVI. 

Excepts to T. E.’s refusal to find that 
the sole reason for not re-hiring S. Ko- 
hen was his demonstrated poor sefwice 
record for many years in the (td re¬ 
spondent) important “industrial” branch 
of respondent’s business. 

(R. 244, 320, 333, 348, 357, 370, 373, 
378, 400). 

XVII. 


Excepts to T. E.’s finding that company 
on or after February 12, 1949 refused to 
rehire Samuel Kohen as an industrial 
agent because he gave testimony under 
the Act, as contrary to the evidence (R. 
335, 337). 


xvin. 

Excepts to T. E.’s finding that Samuel 
Kohen was an “employee” within the 
meaning of Section 8(a)(4) of the Act 
when refused re-hiring. (R. 97). 

XIX. 

Excepts to T. E.’s finding viz. that virhen 
Samuel Kohen applied for re-hiringj on 
February 12, 1949 he became an applicant 
for employment, on the ground that such 
finding is not relevant or pertinent, upder 
Section 8(a) (4) of the Act. 
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P. 7, 1. 28-30 XX. 

Excepts to T. E.’s finding that there is 
substantial credible evidence which shows 
that respondent’s motives in refusing to 
re-hire Samuel Kohen were discrimina¬ 
tory, as not supported by the record. 

XXI. 

Excepts to T. E.’s finding that the Com¬ 
pany solely ruled upon Mr. Winkel’s rec¬ 
ommendation not to re-hire Samuel Ko¬ 
hen at a salary on the ground that it is 
opposed to the evidence which is, that a 
complete review’ of his entire service rec- 

627 ord, pointing to demonstrated inefficiency 

and apathy in the (to the company) 
highly essential and important depart¬ 
ment, was the reason for its action, (R. 
333, 338). 

P. 7, 1. 32-33 XXII. 

Excepts to finding implicit in the T. E.’s 
holding viz. that Samuel Kohen would 
have been re-hired as industrial agent 
had it not been for his having filed pro¬ 
ceeding 2 R-7772, or having testified 
therein, as contrary to the evidence. 


P. 7, 1. 35-36 XXIII. 

Excepts to T. E.’s refusal to give con¬ 
trolling weight to his follow’ing finding 
in footnote 7: 

“7. The undisputed evidence discloses 
that Kohen’s industrial work did not 
come up to standard for any year after 
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1944, and, in fact, got progressively 
worse.’ ’ 

P. 7, 1. 41-50 XXIV. 

Excepts to T. E.’s finding that any 
achievement awards given Samuel Kohen 
in or prior to the year 1946 for “ordi¬ 
nary” production are determinative 
compelling the Company in the year 1949 
to rehire Samuel Kohen as an “indus¬ 
trial” agent, as contrary to the evident^, 
that 4000 out of a possible 5200 ageQts 
received the same. (R. 356). 

P. 7, 1. 51-52 XXV. 

Excepts to the finding that discharge of 
an assistant district manager, i. e. a su¬ 
pervisor, for inefficiency in industrial pro¬ 
duction nevertheless entitles the saiOe 
man to immediate rehiring as an “indus¬ 
trial” production agent at a salary, hs 
contrary to the evidence (R. 199, 3a|l, 
352, 353, 354). 

628 

P. 8, 1. 1-8 XXVI. 

1 . 10-11 

Excepts to T. E.’s finding, that despije 
his finding of Samuel Kohen’s inefficiency 
in “industrial” insurance department, 
T. E. cannot decide whether he properly 
belongs in the category of “lacking ca¬ 
pacity” or of “complete non-success”, 
i. e. in “industrial” production, on the 
ground that such finding is inconsistent, 
contrary to the record and irr 
(R. 240, 338, 353.) 


elevant 
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P. 8, 1. 20 XXVII. 

Excepts to T. E.’s finding that discharge 
of a supervisor for giving testimony, 
nevetheless forces the respondent immedi¬ 
ately to re-hire the same man in a non- 
supervisory capacity, as being contrary 
to law, and the undisputed evidence. 


XXVIH. 

Excepts to T. E.’s tacit finding that 
where dual reason for refusing to re-hire 
exists, i. e. unsuitability for the position 
and having given testimony—that the un¬ 
suitability is not a valid reason for the 
respondent refusing rehiring, as contrary 
to law. 


XXIX. 

Excepts to T. E.’s conclusions of law 2, 
3 and 4 as being without support in the 
substantial credible evidence, and as not 
supported by a preponderance thereof. 

XXX 

Excepts to T. E.’s finding that on the 
■whole record the General Counsel has 
produced substantial or preponderant 
b29 proof that the Company’s refusal to re- 

hire Samuel Kohen as an industrial 
agent was discriminatory under Section 
8(a)(4) of the Act. 

XXXI. 

Excepts to T. E.’s refusal to find that 
there is no preponderance of credible evi- 
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630 


dence supporting the amended charge, 
and the General Counsel’s burden of 
establishing upon the whole record dis¬ 
criminatory motivation of the refusal of 
respondent to re-hire Samuel Kohen dn 
and subsequent to February 12, 1949. 


Excepts to T. E.’s finding that there }s 
dicriminatory causal connection between 
the discharge and refusal to re-hir^ 
Samuel Kohen on the one hand and h^s 
having filed proceeding 2 R-7772 and hav¬ 
ing testified therein, on the ground thalt 
the refusal to re-hire him occurred 2 cal¬ 
endar years after the alleged talk wit^i 
Manager Winkel (detailed at p. 4 Intei^- 
Rep.) and more than one calendar yeap 
after filing and having given testimony 
in said proceeding, and approximately six 
months subsequent to the decision and 
order of the Board concluding proceed^- 
ing 2 R-7772. 

xxxm. ; 

Excepts to T. E.’s refusal to find that ir 
1944 wartime manpower shortages dis¬ 
placed the usual standards of efficiency 
required for promotion of Samuel Kohen! 
to a supervisory position at the end of 
the year 1944. 

XXXIV. I 

Excepts to T. E.’s finding that Samuel 
Kohen was qualified on February 12, 
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1949, and thereafter, for employment as 
an “ industrial ” agent despite his pro¬ 
fessed opinion that “industrial” insur¬ 
ance operations are futile. (R. 113, 346, 
347). 

XXXV. 

Excepts to T. E.’s refusal to find that the 
apathy of Samuel Kohen to the job he 
was seeking on February 12, 1949 ren¬ 
dered him unsuitable and not qualified 
for re-hiring as an industrial insurance 
agent. (R. 113). 

XXXVI. 

Excepts to T. E.’s refusal to find that 
the bad example set by Samuel Kohen’s 
apathy and refusal to handle “indus¬ 
trial” production efficiently, endangered 
the jobs of seven or more men working 
under his supervision, and carried over 
to all industrial agents in the Bronx Dis¬ 
trict office by adversely affecting the 
minimum standard of efficiency univer¬ 
sally required of such industrial agents. 
(R. 333, Respondent’s Exhibit 7, final 
portion). 

XXXVII. 

Excepts to T. E.’s refusal to find that 
responsibility resting squarely upon Mr. 
Winkel to maintain efficient operation of 
the industrial work of the Bronx District 
Office, and refusal to heed Mr. Winkel’s 
more than 25 warnings, motivating Mr. 
Winkel’s recommendation not to rehire 




237 


631 S. Kolien, and justifiably so. (R. 33^, 

335). 

XXXVHI. 

Excepts to T. E.’s report and findings 
on the ground that they usurp the ri£ht 
given by law alone to the employer, i. e. 
to determine whether in view of the em¬ 
ployee ’s work record he was able to 
maintain an efficient standard so as to be 
qualified for reemployment. 

XXXIX. 

Excepts to T. E.’s report and recom¬ 
mendations that the respondent be forded 
to rehire Samuel Kohen and make hfm 
whole, etc., despite his unsuitability, as 
contrary to the Act, as wrongly entitling 
the applicant to dictate the kind, natqre 
and extent of the work he cares to per¬ 
form, and would prevent the employer 
from outlining the task for which it is 
proposing to pay salary. (R. 333, 3^3, 
344, 330). 

P. 9, 1. 35-60 XL. 

Excepts to the recommendation of T. E. 
that the Company cease and desist from 
certain actions upon the ground thht 
under the circumstances disclosed in tjie 
record, the Company did not discriminate 
against Samuel Kohen in refusing to rle- 
hire him for the reason that he had filed 
charges or given testimony under the 
Act. 
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XLI. 

Excepts to T. E.’s recommendation that 
the Company offer Samuel Kohen im¬ 
mediate employment as an “industrial in¬ 
surance agent” upon the ground that he 
had consistently demonstrated his ineffi- 
632 ciency thereat prior to the refusal to 

rehire him. (R. 354). 

XLII. 

Excepts to the recommendation that the 
Company make Samuel Kohen whole in 
the manner as set forth in of the re¬ 
port entitled “The Remedy”, on the 
ground that the Company has not caused 
him any loss by reason of discrimination, 
in refusal to re-hire him. 

XLIII. 

Excepts to each and every ruling by the 
T. E. adverse to respondent made 
throughout the course of the hearings, 
pursuant to T. E.’s allowance of an auto¬ 
matic exception at P. 9 of the Record; 
it further excepts to each and every ad¬ 
verse finding or conclusion contained in 
the Intermediate Report, whether or not 
specifically and in terms excepted to. 
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DATED: New York, N. Y. May 3,1950. 

Respectfully submitted, | 

JOHN HANCOCK MUTUAL LlfE 
INSURANCE COMPANY, 

Respondent above named. 

By Lawrence B. Gilman, its Associate 
Counsel 

200 Berkeley Street 
Boston 17, Mass. 

and by, OELAND & KUHN, its 
attorneys 

115 Broadway 
New York 6, N. Y. 
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No. 10,863 

STATEMENT OF QUESTIONS PRESENTED 

The questions presented are, first, whether the Board’s 
finding that Petitioner refused to hire Samuel Kohen 
because he had given testimony before the Board ii|i a 
proceeding under the Labor Management Relations Act 
is adequately supported by evidence in the record a[nd, 
second, whether the refusal to hire him, whatever the 
reason for it may have been, constituted a violation of 
Section 8(a)(4) of the Act, which provides that it shall 
be an unfair labor practice for an employer to discharge 
or otherwise discriminate against an employee because 
he has given testimony under the Act, it being undisputed 
that Kohen was in Petitioner’s employment in a super¬ 
visory position when he testified before the Board hnd 
that he was legally discharged therefrom before he sought 
employment as an agent. 
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Petition For Review of Order of The National Labor 

Relations Board 


BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 

This is a proceeding’ brought by the John Hancock 
Mutual Life Insurance Company for review of and to 
have set aside a decision and order of the National Labor 
Relations Board, by the terms of which the Board found 
that Petitioner had committed an unfair labor practice 
within the meaning of Section 8(a)(4) of the Labor 
Management Relations Act, 1947, 61 Stat. 148, 29 U. S. 
C. A. 158(a)(4) (App. p. 18). 
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On January 3, 1950, the Board, through its General 
Counsel, issued a complaint against Petitioner alleging 
that on and after February 12, 1949, Petitioner had com¬ 
mitted unfair labor practices affecting commerce within 
the meaning of Section 8(a)(3) and Section 8(a)(4) of 
the Act (App. p. 12). 

Petitioner answered the complaint and admitted the 
jurisdictional averments thereof but denied that it had 
committed any unfair labor practice as alleged therein 
(App. p. 15). 

The order of the Board complained of in this pro. 
ceeding was entered on November 17, 1950 (App. p. 24). 

Being aggrieved and adversely affected by said order, 
Petitioner filed herein on December 21, 1950, a petition 
for review of said order and to have the same set aside 
(App. p. 2). 

On February 3, 1951, the Board filed herein an answer 
to the petition for review and a request for enforcement 
of its order. 

Jurisdiction over this proceeding is conferred upon 
this Court by the provisions of Section 10, subdivisions 
(e) and (f) of the Act. 

STATEMENT OF THE CASE 

1. The Questions Involved in This Case. 

The principal questions involved in this case are, did 
Petitioner refuse to hire Kohen as an insurance agent 
because he had testified before the Board in its case 
numbered 2-R-7772 and did that refusal, whatever may 
have been the reason for it, constitute an unfair labor 
practice within the meaning of section 8 (a) (4) of the 
Act. 
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Prior to February 12, 1949 Kohen was employed in a 
supervisory capacity as an assistant district manager in 
one of Petitioner’s district offices in New York City, 
known as the New York 5 office. On that date he was 
discharged by Petitioner and both the Trial Examiner 
and the Board found that his discharge was not ai un¬ 
fair labor practice under any provision of the Act (App. 
p. 218, 18). After his discharge Kohen applied to Peti¬ 
tioner for employment as an insurance agent and, de¬ 
spite their finding that Petitioner acted within its rights 
in discharging him, both the Trial Examiner anc the 
Board ruled that the refusal to employ him as an agent 
constituted an unfair labor practice within the meaning 
of section S (a) (4) because they found that the reason 
for the refusal was that he had previously testified b|efore 
the Board in proceeding number 2-R-7772, which involved 
the status of assistant district managers as supervisors 
under the Taft-Hartley Act (App. p. 216, 20). In sup¬ 
port of its finding the Board relied principally on its 
conclusion that Kohen’s record with Petitioner had been 
satisfactory and hearsay testimony given by Kohen of a 
conversation which he alleged he had with the manager 
of the New York 5 office, Walter Winkel, in which Winkel 
is alleged to have said that Kohen had been discharged 
because, in his testimony before the Board in the case 
involving the status of assistant district manager^, he 
had made Winkel look silly and the higher officers of 
Petitioner had said they could have no respect for Winkel 
unless he got rid of Kohen (App. p. 19, 20). 

It is Petitioner’s contention that the Board’s finding 
with respect to the reason for its refusal to hire Kohen 
as an agent does not find legal support in the evidence 
and that, whatever Petitioner’s reason for that refusal 
may have been, its refusal to employ him could not con¬ 
stitute an unfair labor practice under the terms of sec¬ 
tion 8 (a) (4) of the Act. 
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Another question which arises, but 'which will not be 
reached if the Court agrees with Petitioner’s other con¬ 
tentions, is whether the Board exceeded its authority by 
requiring Petitioner to post a notice that it would not 
interfere with the rights of employees under section 8 
(a) (4). 

2. The Business of Petitioner. 

Petitioner is a corporation organized and existing 
under the laws of the Commonwealth of Massachusetts 
and has its home office in Boston, Massachusetts. It is 
engaged in the business of selling various types of life 
insurance throughout the United States and elsewhere. 
It conducts its business through district agencies, which 
are operated directly by Petitioner, and general agencies, 
operated by general agents who are independent con¬ 
tractors. A director of agencies in the home office is in 
charge of the District Agency Department, which is di¬ 
vided into ten regional territories covering the United 
States. The territories are in turn divided into districts, 
each of which contains a district office. The personnel 
of a district office consists of a district manager who is 
in charge of it, a number of assistant district managers 
who are under his orders, a number of insurance agents, 
each of whom is assigned to the staff of a particular 
assistant district manager, and a number of other em¬ 
ployees (App. pp. 136, 209). 

The types of life insurance sold by Petitioner are 
known as industrial insurance, conunissions on wffiich are 
collected by Petitioner’s agents at the residence or place 
of business of the premium payer; monthly premium or¬ 
dinary insurance; and regular ordinary insurance, pre¬ 
miums on which are paid annually, semi-annually or quar- 
ter-annually. Petitioner’s agents in its District offices 
are required to sell all three kinds of insurance; they are 
paid a basic minimum salary for collecting premiums on 
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industrial insurance and rendering service to the policy 
holders and also are paid a commission on the premiijms 
received by Petitioner on ordinary insurance written by 
them (App. p. 68). Petitioner is known as an industrial 
company; it attaches great importance to the building of 
its industrial business and considers it the backbone of 
its operations; 70% of its income is derived from its dis¬ 
trict offices; industrial insurance is sold only by agejnts 
in the district offices and is not sold by Petitioner’s 
general agents, who are independent contractors; the cost 
of building an industrial debit is in excess of $25,000; 
and each agent in a district office is assigned to a debit 
consisting of a group of industrial insurance policy hold¬ 
ers located in the district territory. (App. p. 68, 69, 
71, 130-132.) 

3. The Proceedings Before the Board. 

On February 8, 1949, Kohen filed with the Board, at 
its Second Regional Office in the City of New York, a 
charge alleging that Petitioner had advised him on Jan¬ 
uary 27, 1949 that his services would terminate as of 
February 12, 1949 and that he was being discharged be¬ 
cause he had given testimony before the Board (App. 
p. 8). On March 31, 1949, Kohen filed with the Board 
an amended charge alleging that on February 12, 1949 
Petitioner had discriminatorilv discharged him because 
he had given testimony before the Board, that since s^id 
date of discharge it had consistently refused to reh}re 
him in a non-supervisory capacity as an insurance agent 
because of his testimony before the Board and because 
of his membership in labor organizations of his own 
choosing, and that by said acts Petitioner had interfered 
with, restrained and coerced him in the exercise of rights 
guaranteed by Section 7 of the Act (App. p. 9). On Jan¬ 
uary 3, 1950 the General Counsel of the Board issued 
a complaint against Petitioner, alleging that Insurance 
Supervisors Union No. 24221, AFL, is a labor organi^a- 
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tion within the meaning of Section 2 (5) of the Act, 
that on February 12, 1949 and thereafter, Petitioner re¬ 
fused to hire Kohen as an insurance agent because he 
joined or assisted said Union or engaged in other con¬ 
certed activities for the purpose of collective bargaining 
or other mutual aid or protection and for the further 
reason that he gave testimony under the Act, and that 
said acts of Petitioner constituted unfair labor prac¬ 
tices affecting commerce within the meaning of Section 
8 (a) (1), (3) and (4) and Section 2 (6) and (7) of the 
Act (App. p. 12). On January 11, 1950 Petitioner filed 
with the Board its answer to said Complaint in which 
it denied that Kohen was an employee and denied that it 
had committed any unfair labor practice, but admitted 
that it had refused to hire Kohen as an insurance agent, 
and alleged, as a separate and complete defense, that on 
February 12, 1949, it terminated Kohen’s services as an 
assistant district manager because of his unfitness, in¬ 
aptitude and inability to discharge his duties and because 
of his failure to supervise properly the subordinate 
agents on his staff, and that it thereafter refused to hire 
Kohen as an insurance agent solely because it was un¬ 
willing to accept responsibility for him with the State 
Department of Insurance and because of his demonstrated 
unsuitability to be an insurance agent (App. p. 15). 

Hearings before a trial examiner designated by the 
Board were held in New York City on January 24, 25, 
26 and 31, 1950. Kohen was the only witness called by 
the General Counsel; Petitioner’s witnesses were its New 
York regional manager, Butts, and Maher, its director 
of agencies. Winkel was then seriously ill and unable 
to testify (App. p. 26, 206), and died shortly after the 
hearing on May 28,1950. 

At the conclusion of the hearing, counsel for Petitioner 
moved that the complaint be dismissed on the ground 
(1) that Kohen was discharged because of incompetency, 
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(2) that when he was discharged he was, as the Board 
held in case No. 2-R-7772, not an employee but a super¬ 
visor and his discharge, whatever the reason for it, eOuld 
not constitute a violation of the Act, (3) that the rehson 
for Petitioner’s refusal to employ him as an agent ajfter 
his discharge was not his labor activities or his testimony 
before the Board in the earlier case but his inability or 
refusal to write industrial insurance and his demon¬ 
strated unsuitability to be an agent, and (4) that Kphen 
was not an “employee” when Petitioner refused to em¬ 
ploy him as an agent and therefore there was no viola¬ 
tion of the provisions of Section 8 (a) (4) of the Act 
(App. p. 156). The Trial Examiner stated that he 
would reserve decision on the motion and handle it in 
his intermediate report (App. p. 158). 

On April 19, 1950, the Trial Examiner issued his 
Intermediate Report, in which he found that, on and 
after February 12, 1949, Petitioner refused to hire Kdhen 
because he had given testimony under the Act, in viola¬ 
tion of Section 8 (a) (4) thereof, and rejected Petition¬ 
er’s contention that Kohen was not an employee When 
it refused to employ him; rejected the General Counsel’s 
contention that the discharge of Kohen violated the Act; 
also rejected the General Counsel’s contention that the 
refusal to hire Kohen constituted a violation of Section 
8 (a) (3) of the Act; and recommended that Petitidner 
be required to offer Kohen immediate employment as an 
insurance agent, with pay from February 12, 1949, and 
to post a notice (App. p. 207). 

On April 19, 1950, an Order was entered transferring 
the case to the Board. 

By letter dated April 26, 1950, Petitioner requested 
oral argument before the Board (App. p. 224); this re¬ 
quest was not granted (App. p. 18). In May, 1950, 
Petitioner filed written exceptions to the Trial Exam¬ 
iner’s Intermediate Report (App. p. 225). 
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On November 17, 1950, the Board, Member James 
J. Reynolds, Jr. dissenting, issued its decision and order 
by which it affirmed the finding of the trial examiner that 
on February 12, 1949 and thereafter Petitioner had 
refused to employ Kohen as an insurance agent because 
lie had given testimony in a Board proceeding and 
thereby had violated Section 8 (a) (4) of the Act; dis¬ 
missed the complaint to the extent that it charged a 
violation of Section 8 (a) (3) of the Act; and ordered 
Petitioner to take certain affirmative action, including 
offering Kohen immediate employment as an agent in 
Petitioner’s New York 5 office, making him whole for 
any loss of pay he might have suffered because of the 
discrimination, and posting a designated notice (App. 
pp. 18-25). 

In his written dissent Board Member Reynolds stated 
that the evidence did not establish that Petitioner’s rea¬ 
son for refusing to employ Kohen as an agent was that 
he had testified in the prior representation proceeding be¬ 
fore the Board and therefore he concluded that the com¬ 
plaint should be dismissed in its entirety (App. p. 24). 

4. Facts Upon Which the Order of the Board Is 
Based. 

In June, 1937 Samuel Kohen was hired by Petitioner 
as an insurance agent in one of its New York district 
offices, known as the New York 5 office, the manager of 
which was Walter Winkel. At that time Winkel had 
under him five assistant district managers and thirty- 
seven agents. Kohen w^as assigned to a debit and to the 
staff of one of the assistant district managers. 

During the years 1938 to 1944, inclusive, Kohen’s rec¬ 
ord in production of insurance and his relative standing 
among the agents in the New York 5 office are shown 
in the following table: 
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1938 

1939 


No. of Standing of Kohen 
Agents in 'production of 
in Office industrial insurance 
37 21st 

37 13th 


Standing of K\>ken 
in production of 
ordinary and 
monthly deb^t 
ordinary insurance 

18th 
10th 


1940 

36 

30th 

17th 

1941 

37 

15th 

3rd 

1942 

32 

21st 

1st 

1943 

28 

6th 

2nd 

1944 (week 




ending 




Sept. 30) 

28 

21st 

3rd 


(App. pp. 159-173) 


Kohen’s production 

of weekly premium industrial 

surance from 1938 to 

1944, inclusive, 

as compared w 

the nationwide 

average of Petitioner’ 

s agents, is sho 

in the following 

table: 






Company's 

Year 


Kohen 

Average Per Man 

1938 


$30.98 

$36.20 

1939 


20.71 

27.22 

1940 


19.12 

31.44 

1941 


31.66 

36.63 

1942 


21.27 

32.67 

1943 


29.35 

32.63 

1944 (9 mos.) 


44.58 

33.62 


(App. p. 117, 174) 

During- the years 1938 to 1943, inclusive, Kohen was 
below both the nationwide average and the Bronx and Man¬ 
hattan area average for Petitioner’s agents in the pro¬ 
duction of industrial insurance; the only year in wpich 
he was above those averages was in the year 1944 (App. 
p. 105-6, 113, 118, 137-8). During the same period,j he 
was in some years below, in other years above the nation¬ 
wide average of Petitioner’s agents in production of ordi¬ 
nary insurance (App. p. 115,118). 

While he was an agent Kohen received certain awards 
given by Petitioner as an inducement to agents; in 1^39, 
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he received a citation and lapel pin for writing more 
than $50,000 of combined ordinary and monthly debit 
ordinary insurance; in 1940, he received a similar award; 
in 1941, he wrote more than $75,000 of combined ordi¬ 
nary and monthly debit ordinary insurance and received 
the merit cla^s and maxima peragenda awards; in 1942, 
lie wrote more than $100,000 of combined ordinary and 
monthly debit ordinary insurance and received the 
maxima peragenda and Century Club awards; in 1943 
and 1944 he wrote more than $100,000 of combined ordi¬ 
nary and monthly debit ordinary insurance and received 
the maxima peragenda award (App. pp. 31, 175). The 
maxima peragenda award was inaugurated by Petitioner 
upon the advent of the war; to win it an agent had also 
to sell war bonds; in the last year of the war approxi¬ 
mately 80 per cent of Petitioner’s 5200 agents received 
the award (App. p. 137,141-3). 

In November, 1943, Winkel, Kohen’s district manager, 
wrote a letter to Malcolm C. Young, Petitioner’s director 
of agencies, recommending that Kohen be appointed 
assistant district manager (App. p. 176); this recom¬ 
mendation was routed to Petitioner’s New York regional 
manager, Victor J. Butts, who by letter to Young dated 
November 30, 1943, disapproved the recommendation be¬ 
cause Kohen’s production of weekly premium insurance 
was below average; by letter dated December 2, 1943, 
Young rejected Winkel’s recommendation because of Ko¬ 
hen’s poor record of production of industrial insurance 
and Kohen did not receive the appointment (App. p. 
178-180). 

On October 23, 1944, Winkel again wrote to Young 
recommending that Kohen be appointed assistant district 
manager (App. p. 182). This letter was routed first to 
Butts, who recommended in writing to Young that 
Winkel’s proposal again be rejected (App. p. 75); how¬ 
ever, Butts’ adverse recommendation was overruled and 
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Kohen was appointed assistant district manager anp re¬ 
ceived a letter dated November 1, 1944, from Frank B. 
Maher, Petitioner’s director of agencies, notifying him 
of his appointment and calling attention to the important 
duties attached to his new position (App. p. 184). 

On November 30, 1945, a rating chart was prepared 
showing Kohen’s performance during his first yea.r as 
an assistant district manager; he received a rating of 
64.7%, which was a poor rating (App. pp. 185-7, 77-8). 

The relative standing of Kohen and his staff of agents 
during the period when he was assistant district manager 
in the New York 5 office are shown in the following table: 

No. of assist- 
Relative ant man- 

No. of assist- standing of agers in Standing of 
ants in New Kohen and Manhattan Kohen and 
York 5 office his staff area his staff 

1946 3 1st 27 Below av. 

1947 5 5th 27 Last 

1948 5 5th 27 Last 

Jan 1949 5 5th 27 Last 

(App. pp. 101-2, 105, 107-110, 138, 198-201) 

Beginning in January, 1947 Kohen became active in the 
organization of a union among Petitioner’s assistant; dis¬ 
trict managers and was instrumental in obtaining from 
the American Federation of Labor a charter for Insur¬ 
ance Supervisors Union No. 24221 (App. pp. 43, 211). 
On February 7, 1947, Winkel called Kohen into his office 
and told Kohen that he and Petitioner knew of Kohen’s 
part in organizing the union and advised Kohen to re¬ 
sign from the union. Kohen told Winkel that he would 
think it over and call him later; after discussing the 
matter with the other assistant district managers in the 
New York 5 office, who told him that Winkel had told 
them not to go to the union meetings, and with Kuss, 
president of the Industrial and Ordinary Insurance 
Agents Council, Kohen told Winkel that he had decided 
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not to resign from the union (App. pp. 48-50). On April 
10, 1947, the union filed a petition with the Board in 
Case No. 2-R-7772, alleging that a question had arisen 
regarding its right to represent Petitioner’s assistant 
district managers and invoking the processes of the 
Board (App. p. 213). A hearing in that case was held 
in January and February, 1948; Kohen testified at the 
hearing on behalf of the union and assisted in the cross 
examination of Butts and Maher, who were witnesses for 
Petitioner in that proceeding. On August 18, 1948, the 
Board issued its decision and order holding that assistant 
district managers are supervisors within the meaning of 
section 2(3) of the Act and, accordingly, that the union 
was not a labor organization within the meaning of sec¬ 
tion 2(5) (App. p. 213; 78 N. L. R. B. 1073). 

On September 21, 1948, Butts wrote to Winkel, calling 
the latter’s attention to the fact that Kohen ranked sec¬ 
ond from last among all assistant district managers in 

the New York area who had been serving in the posi¬ 

tion of assistant for the full year and suggesting that 
Winkel have a serious talk with Kohen, formulate plans 
to correct the condition and write Butts in detail (App. 

p. 188). On September 23, 1948, Winkel had a talk 

with Kohen about the subject of Butts’ letter (App. p. 
58-9) and on September 27, 1948, Kohen delivered to 
Winkel a letter addressed to Butts referring to the con¬ 
versation of September 23, 1948, and stating that he 
understood the seriousness of the situation and would 
redouble his efforts to correct it (App. p. 189). By letter 
dated September 30, 1948, Winkel advised Butts that 
he had talked to Kohen about his poor production record 
and said that if a decided improvement were not made 
it would probably be advisable to make a change in the 
near future (App. p. 190). Butts wrote to Maher on 
October 1, 1948, enclosing the letters of Winkel and 
Kohen, reiterated his previously expressed opinion that 
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Kohen did not have the qualities necessary for a suc¬ 
cessful assistant district manager and suggested that a 
change be made in the near future (App. p. 191). On 
October 20, 1948, Maher wrote to Winkel, enclosing a 
copy of his letter to Butts, stating that Kohen’s record 
indicated that there was no hope of his furnishing the 
type of leadership that was expected of him, that his 
1946 record was decidedly mediocre, that in 1947 his 
combined record was the poorest in the Greater tfew 
York Regional area, that the situation in 1948, through 
the last week in September, was worse than it had been 
in 1947, and inviting Winkel to suggest corrective mea¬ 
sures (App. p. 192-3). On October 27, 1948, Wiijkel 
wrote to Maher that Kohen ’s staff record in 1947 and 
1948 was not only the poorest in the New York 5 Office 
but also the poorest in the entire regional territory, that 
during his four years as an assistant district manager 
Kohen had not recruited a single agent, that he had had 
numerous talks with Kohen about the situation and Kohen 
had made many promises of improvement but none had 
been noted, that he considered Kohen incompetent as an 
assistant district manager and a poor influence on the 
entire organization and that, in his opinion, Kohen should 
be removed as assistant and his services with Petitioner 
terminated (App. pp. 193-5). On December 31, 1948, 
Butts wrote to Maher that he had again discussed with 
Winkel Kohen’s lack of progress and had asked Winkel 
whether arrangements to replace him had been made 
(App. p. 195). On January 14, 1949, Maher wrote 
Winkel that he had discussed Winkel’s appraisal of Ko¬ 
hen with Butts and his associates and that all had agreed 
that Kohen was incompetent as an assistant, that it was 
apparent that Winkel, too, had concluded that he was in 
error in having insisted upon Kohen’s being appointed 
an assistant over the objections of the Department, that 
Butts and his associates agreed that Kohen should not 
be returned to a debit as an agent but should be removed 
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from Petitioner’s employment, and authorizing Winkel 
to proceed with the discharge of Kohen, giving the latter 
due notice (App. p. 196). On January 27, 1949, Winkel 
notified Kohen that his services with Petitioner would 
be terminated the week ending February 12, 1949 (App. 
p. 51) and on the same day notified Maher by letter 
that he had done so (App. p. 197). Kohen’s version 
of his conversation with Winkel was that Winkel told 
him “Your services are no longer required by the Com¬ 
pany, You have two weeks notice”; that he inquired why 
his services were being terminated and Winkel replied 
“Well, officially for non-production.” (App. p. 51). 
Kohen also testified that on the following day he went 
to see Winkel again and asked why he was being fired 
and Winkel said “Well, I had testified at the hearing 
the year before, and the home office had told him that I 
had made him look silly in the testimony, and that he could 
come up to the home office and see for himself, and that 
they told him it would be best, that they could have no 
respect for him if he did not get rid of me”; Kohen 
asked Winkel to show him the letter of dismissal but 
Winkel said he could not show him one; there were two 
vacancies for agents in the office and Kohen asked Winkel 
why he could not be hired as an agent but Winkel said 
that he couldn’t give him any reason except that Peti¬ 
tioner did not want him to work for it as an employee 
(App. p. 51). On February 8, 1949, Kohen went to see 
Butts and had a talk with him; although the testimony 
of Kohen and Butts conflicts regarding what was said 
about the reasons for Kohen’s discharge and Petition¬ 
er’s refusal to employ him as an agent (App. pp. 
52, 61-2, 82, 151-2), Butts testified (App. p. 83) and 
Kohen admitted (App. p. 151), that Kohen did not charge 
that Petitioner had discharged and refused to re-emplov 
him because he had testified before the Board. On 
February 11, 1949, Winkel sent Maher a Report of Termi¬ 
nation of Service with respect to Kohen in which he 
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stated that the cause of Kohen’s dismissal was incc|>m- 
petency (App. p. 202); Petitioner required this form 
to be filed with respect to every employee whose services 
were terminated and the District Manager was required 
to note on it his views regarding the employee’s capa¬ 
bilities (App. p. 86-7). On March 3, 1949, Kohen wrote 
to Maher, stating that on January 27 Winkel had notified 
him of his dismissal and refused him employment as 
an agent, referring to his talk of February 8 with Butts, 
and appealing to Maher for employment with Petitioner 
as an agent (App. p. 204). On March 9, 1949, Maher 
wrote Kohen that Winkel and Butts had, in their talks 
with Kohen, informed him that his record did not entitle 
him to re-employment; that it was evident from a com¬ 
plete review of Kohen’s accomplishment that their recom¬ 
mendation was in the best interest of Kohen and Peti¬ 
tioner; and accordingly that Maher would not overrale 
it (App. p. 205). 

During the hearing before the Board Kohen did hot 
deny his poor record in producing industrial insurance 
but sought to minimize it by asserting that there was a 
trend away from that type of insurance (App. p. 65). 
Petitioner’s responsible officials denied that Petitioner 
recognized any such trend and cited the opening by Peti¬ 
tioner since the war of nineteen new offices, largely de¬ 
pendent for their existence upon the building of industrial 
debit, and an increase in industrial insurance of many 
billions of dollars since 1937 (App. pp. 131-2). 

Petitioner denied categorically that its refusal to elm- 
ploy Kohen was based upon his union activity or his testi¬ 
mony before the Board and asserted that the sole reason 
was its decision that he lacked the qualifications whfch 
it requires of its agents (App. p. 100-1, 127-130, 134). j 
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STATEMENT OF POINTS 

1. The Board erred in finding that the reason why 
Petitioner refused to employ Kohen as an insurance agent 
on February 12, 1949 and thereafter was because he 
had testified in a Board proceeding. 

2. The Board’s finding that Petitioner refused to em¬ 
ploy Kohen as an agent on February 12, 1949 and there¬ 
after because he had testified in a Board proceeding is 
contrary to the evidence in the record considered as a 
whole and is not supported by substantial evidence upon 
the record considered as a whole. 

3. The Board erred in finding that Petitioner’s refusal 
to employ Kohen as an insurance agent on February 12, 
1949 and thereafter, whatever the reason for that re¬ 
fusal may have been, constituted an unfair labor prac¬ 
tice -within the meaning of Section 8 (a) (4) of the Act. 

4. The Board erred in failing to find that Petitioner 
had committed no unfair labor practice and in not dis¬ 
missing the General Counsel’s complaint in its entirety. 

5. The Order of the Board is unlawful in respect of 
the notice which it directed Petitioner to post. 

SUMMARY OF ARGUMENT 

(1) The Board’s finding that Petitioner refused to 
employ Kohen as an insurance agent on February 12, 
1949, and thereafter because he had testified in a Board 
proceeding is not supported by evidence in the record 
to the extent required by the terms of the Labor Manage¬ 
ment Relations Act and the Administrative Procedure 
Act and must be set aside. Kohen’s record as an agent 
and an assistant district manager was poor and justified 
Petitioner in refusing to re-employ him as an agent after 
it had discharged him. He held views regarding the 
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value and future possibilities of industrial insurance 
which were at variance with the policies and plans of 
Petitioner and its senior officers and, certainly, Petitioner 
should not be required to hire a man who is unwilling 
or unable to fulfill the duties which Petitioner imposes 
upon its employees. The effect of the Board’s order is 
to require Petitioner to employ an agent who Petitioner 
found to be incompetent and unlawfully to substitute the 
Board’s discretion for that of Petitioner in the hiring 
of Petitioner’s employees. 

In its order the Board recognized that Petitioner would 
not have been guilty of an unfair labor practice hid it 
refused to hire Kohen as an agent because he had en¬ 
gaged in Union activity in behalf of the organization 
of assistant district managers. If, for present purposes, 
it be assumed that the reason why Petitioner refused to 
hire Kohen was not his incompetency, the only alternate 
reason for that refusal which finds even slight support 
in the record is that the refusal was based upon his 
Union activity. An examination of the record in this 
case and in case No. 2-R-7772 yields nothing which 'would 
support a finding that it was Kohen’s testimony there 
which later led Petitioner to refuse to hire him. Conse¬ 
quently the Board’s finding is a subterfuge employed in 
order to avoid a result which would deprive it of juris¬ 
diction. 

(2) The Board’s finding that Petitioner’s refusal to 
hire Kohen as an insurance agent constituted a violation 
of the provisions of Section 8 (a) (4) of the Act is 
erroneous, whatever the reason for that refusal may 
have been. That section provides that it shall be an un¬ 
fair labor practice for an employer to “discharge or 
otherwise discriminate against an employee because he 
has filed charges or given testimony” under the Act. 
Kohen was not an “employee” when he applied to Peti¬ 
tioner for employment as an insurance agent on February 
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12, 1949 and thereafter. The Board has attempted to 
analogize Section 8 (a) (4) to Section 8 (a) (3) of the 
Act and has relied upon decisions which hold that it is 
an unfair labor practice under the latter section for an 
employer to refuse to hire an individual because of his 
Union activity. This construction of the Act by the 
Board disregards the fact that, whereas Section 8 (a) (3) 
does not use the term “employee”, Section 8 (a) (4) 
does so. The Board, in effect, wishes to read “em¬ 
ployee” as “person”, but the two words are neither in¬ 
terchangeable nor synonymous. Furthermore, the phrase 
“or otherwise discriminate” cannot, in the context of 
Section 8 (a) (4), include “refuse to hire”. Both the 
terms of the Act and the legislative history show that 
Section 8 (a) (4) condemns only those forms of dis¬ 
crimination which an employer is able to use against an 
individual who, at the time when the discrimination oc¬ 
curs, is actually in his employment. 

(3) The order of the Board is unlawful in that it 
requires Petitioner to post a notice to all of its em¬ 
ployees stating that it will not discriminate in regard to 
hire and tenure of employment of any employee because 
he has filed charges or given testimony under the Act or 
in any manner interfere with the rights of employees 
to file and prosecute such charges and give such testi¬ 
mony and stating that it will offer Kohen immediate 
employment and make him whole for any loss of pay suf¬ 
fered by him. There was no evidence of any history of 
anti-labor or anti-union activity by Petitioner; in fact, 
the proof was quite to the contrary and showed long and 
harmonious relations between Petitioner, its employees 
and the Union which represents them. When Petitioner 
rejected Kohen’s application for employment in February, 
1949, it had every right to believe that it was acting 
within its rights in doing so. There was no occasion, 
in the presence of this one instance of conflict, to re- 
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quire Petitioner to make a public avowal of fault; a 
simple order requiring the employment of Koheh with 
back pay was all that was required or appropriate. 
There is nothing in the history of Petitioner’s labor re¬ 
lations which makes necessary a promise of future com¬ 
pliance with the law established by this case. 

Furthermore, the notice was too sweeping and its first 
paragraph must, in any event, be redrawn so as to elimi¬ 
nate the words “and tenure of employment” and the 
words “or in any other manner interfere with the rights 
of employees to file and prosecute charges and tb give 
testimony under said Act.” 


ARGUMENT 


I. 


The Board’s Finding That Petitioner Refused to Employ 
Kohen Because He Had Testified in a Board Pro¬ 
ceeding is Erroneous and Must Be Set Aside. 

In this portion of the Argument will be discussed num¬ 
bers 1 and 2 of Petitioner’s Statement of Points. 


The Effect of the Board’s Order Is to Substitute Its 
Discretion for That of Petitioner in the Pairing 
of Petitioner’s Employees. 

In National Labor Relatione Board v. Jones <& Laugh- 
lin Steel Cory., 301 U. S. 1, 45, 81 L. Ed. 893, 57 S. Ct. 
615 (1937), the Supreme Court said: 

“The Act does not interfere with the normal exer¬ 
cise of the right of the employer to select its em¬ 
ployees or to discharge them.” 

The Board’s order requiring Petitioner to employ Ko¬ 
hen as an insurance agent violated Petitioner’s right to 
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refuse to hire an applicant because of his demonstrated 
unfitness and its right to select its employees. 

When Kohen applied for employment in February, 
1949, Petitioner had available his record extending over a 
period of more than eleven years. That record showed 
the following: The New York 5 District office in which 
Kohen was employed was unsatisfactory to Petitioner in 
the production of industrial insurance and in that respect 
was below the average for Petitioner’s district offices 
both in Manhattan and in the nation (App. pp. 102-3, 105, 
110, 138, 140-141). Such a condition naturally called for 
attention and it was discussed on numerous occasions by 
interested officials (App. pp. 59, 60, 181). In that office, 
in which even a good standing would not redound to an 
agent’s credit, Kohen was, during his seven years as an 
agent, in the bottom half in four years and near the 
middle in two of the remaining three. Throughout the 
period of his employment as an agent, beginning in 
1938, Kohen was below both the Manhattan average and 
the nationwide average for Petitioner’s agents in pro¬ 
duction of industrial insurance, with the exception of 
1944 when he was promoted to assistant district manager 
(App. pp. 159-174, 117). In November, 1943, his pro¬ 
motion to assistant district manager was refused because 
of his below average production of industrial insurance 
(App. pp. 176-181). In 1944, when he was again sug¬ 
gested for promotion to assistant district manager, Peti¬ 
tioner’s New York regional manager, who was thoroughly 
cognizant of Kohen’s record, commented adversely on 
Kohen’s pood industrial production but, because of a war 
time shortage of available men, among other things, he 
was given the promotion (App. pp. 75, 126). His record 
as an assistant fulfilled the fears of those who doubted 
his ability to perform the duties of the office. Although 
in 1946 he and his staff of agents were first among three 
in the New York 5 office, they were nevertheless below 
the Manhattan and national averages; in 1947, 1948, and 
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in January, 1949, Kohen and his staff were last :in the 
production of all kinds of insurance, not only in the New 
York 5 office but also throughout the Manhattan area 
(App. pp. 101-2,105,107-110,138,198-201) 

It is true that while Kohen was an agent his record 
in the production of insurance other than industrial was 
more satisfactory, but even in this respect he was in 
some years below average (App. p. 115). 

Furthermore, lie had no desire to sell industrial insur¬ 
ance because he thought there was a trend away from 
it (App. p. 65). But Petitioner’s responsible officers 
held a different view (App. pp. 131-2), and certainly they, 
and not he, had the right to determine policy. Kohen, 
like other agents, was paid a salary for servicing his 
industrial debit (App. p. 130), "which Petitioner hac| built 
at a cost of at least $25,000; but it was apparently Ko- 
hen’s intention to accept the salary and, instead of per¬ 
forming the service for which he was paid, to concen¬ 
trate on the sale of other forms of life insurance which 
were more profitable to an agent. As Petitioner’s wit¬ 
ness, Maher, said (App. pp. 141, 149), Kohen belongs 
in the office of a general agent who handles only ordi¬ 
nary life insurance, not in Petitioner’s district office 
where the sale of industrial insurance is part of an 
agent’s job. 

The conclusion is inescapable that by ordering Peti¬ 
tioner to employ Kohen as an agent the Board has in¬ 
terfered with Petitioner’s effort to correct what it con¬ 
siders an undesirable situation in the New York 5 office 
and has substituted its discretion for that of Petitioner 
in the hiring of Petitioner’s employees. 
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B. 

The Board’s Order Is a Manifest Effort to Avoid a 
Result Which Would Deprive It of Jurisdiction. 

The complaint filed by the General Counsel of the 
Board charged, among others things, that Petitioner re¬ 
fused to hire Kohen because he had joined or assisted 
Insurance Supervisors Union No. 24221, AFL, or en¬ 
gaged in other concerted activities for the purpose of col¬ 
lective bargaining and, by such refusal, had discriminated 
in regard to the hire of Kohen and thereby committed 
an unfair labor practice within the meaning of Section 
8(a)(3) of the Act. The Trial Examiner, in his inter¬ 
mediate report, found, as indeed he was required to in 
view of the Board’s conclusion in the Supervisors’ case, 
that the Union in question was not a “labor organiza¬ 
tion” within the meaning of the Act and, consequently, 
that Petitioner could not be found guilty of having 
refused to hire Kohen in order to discourage membership 
in a labor organization in violation of the terms of Sec¬ 
tion 8(a) (3) of the Act (App. p. 219). In its decision 
and order the Board followed the ruling of the Trial 
Examiner in this respect and dismissed the complaint 
to the extent that it charged a violation of Section 
8 (a) (3) (App. p. 21). 

If it be assumed for the purposes of the present argu¬ 
ment that Petitioner did not refuse to employ Kohen 
because of his demonstrated incompetency, the only alter¬ 
nate reason for that refusal which finds support in the 
record is that the refusal was based upon Kohen’s activ¬ 
ity in aid of Insurance Supervisors Union No. 24221. 
The record in Case No. 2-R-7772 was incorporated by 
the Trial Examiner into the record in the instant case 
and has been filed by the Board as a supplement to the 
certified record which it filed in this Court. An exam¬ 
ination of the testimony which Kohen gave before the 
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Board in that case reveals nothing which might be con¬ 
sidered as the cause of Petitioner’s subsequent refusal 
to hire him in February, 1949. 

The only direct evidence cited by the Board in support 
of its findings was Kohen’s testimony regarding his con¬ 
versation with District Manager Winkel which Occurred 
on January 28, 1949 (App. pp. 20, 51). When Kohen 
gave this testimony he knew that Winkel was ill and 
unable to testify and, because of Winkel’s illness, Peti¬ 
tioner was unable to rebut it. Accepting the testimony 
at its face value, however, it refers only to the reasons 
which allegedly led Petitioner to discharge Kohen and 
does not purport to specify the reasons which le^l Peti¬ 
tioner to refuse to re-employ him. Lastly, although Ko¬ 
hen later had a conference with Butts (App. p. 5^) and 
also wrote a letter to Maher at petitioner’s home office 
(App. p. 204), he at no time mentioned the statement 
alleged to have been made by Winkel on January 28, 
1949, until he testified regarding it at the Board hear¬ 
ing 

A finding that Petitioner had refused to employ Ko¬ 
hen because of his Union activity would have deprived 
the Board of power to order Petitioner to employ him, 
according to the Board’s own construction of the Act; 
consequently, the finding which it made, being unsup¬ 
ported by evidence, was a subterfuge employed to avoid 
a result which would have deprived the Board of jpris- 
diction altogether. 

It was the intention of Congress in enacting the Libor 
Management Relations Act of 1947 to exclude supervisory 
personnel from the benefits of the Act, because of w>hat 
Congress deemed to be the undesirable results flowing 
from the Supreme Court’s decision in Packard Motor 
Car Company v. National Labor Relations Board, 330 
U. S. 485, (1947). I 
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“The bill provides that foremen shall not be con¬ 
sidered employees under the National Labor Rela¬ 
tions Act. They may form unions if they please, or 
join unions, but they do not have the protection of 
the National Labor Relations Act. They are subject 
to discharge for union activity, and they are gener¬ 
ally restored to the basis which they enjoyed before 
the passage of the Wagner Act.” (Statement of 
Senator Taft in the Senate on April 23, 1947, 93 
Cong. Rec. 3952; Legislative History of the Labor 
Management Relations Act, Government Printing 
Office, 1948, Volume II, page 1009). 

Union activity on the part of supervisory personnel 
will usually lead to a Board proceeding and testimony 
by such personnel before the Board. If supervisors are 
subject to discharge for union activity, as Senator Taft 
stated, and the discharge of a supervisor for such activity 
is not an unfair labor practice, how can the same set of 
facts give rise to an unfair labor practice merely be¬ 
cause a discharged supervisor applies for and is re¬ 
fused employment in a non-supervisory position ? 

“It is not necessary for us to justify the policy 
of Congress. It is enough that we find it in the 
statute. That policy cannot be defeated T>y the 
Board’s policy, which would make an unfair labor 
practice out of that which is authorized by the Act.” 
[Colgate-Palmolive-Peet Company v. National Labor 
Relations Board, 338 U. S. 355, 363, 94 L. Ed. 127, 
70 S. Ct. 166 (1949)] 

Furthermore, Section 10 (c) of the Act provides that 
the Board shall not order the reinstatement of an em¬ 
ployee if he was discharged for cause. In Petitioner’s 
view, this section is not strictly applicable inasmuch as 
Kohen was not an “employee” w T hen he was discharged, 
although it does indicate the congressional policy. How¬ 
ever, if the Board is correct in its argument with respect 
to the meaning of “employee” in Section 8 (a) (4), it 
necessarily results that, by the same reasoning, Section 
10 (c) is applicable. Since Kohen was discharged “for 
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cause”, i. e., for a reason that was not illegal, the 
Board is without power to order Petitioner to re-employ 
him. 

C. 

The Board's Finding Is Without Adequate Support in 
the Evidence and Must Be Set Aside. 

Section 10(e) of the Act [29 U. S. C. A. 160 (e)] 
provides that the findings of the Board with respect to 
questions of fact shall be conclusive if supported by 
substantial evidence on the record considered as a Vhole. 
Section 10(e) of the Administrative Procedure Aclt [60 
Stat. 243, 5 U. S. C. A. 1009 (e)] provides that a re¬ 
viewing Court shall hold unlawful and set aside agency 
action, findings and conclusions found to be unsupported 
by substantial evidence and that in making such de¬ 
termination the Court shall review the whole recojrd or 
so much thereof as may be cited by any party. 

The Supreme Court has now determined that the pro¬ 
visions of these tw r o statutes are to be read as creating 
the same scope for review of administrative action. 

“It would be mischievous word-playing to find 
that the scope of review under the Taft-Hartlejf Act 
is any different from that under the Administrative 
Procedure Act. The Senate Committee which re¬ 
ported the review clause of the Taft-Hartleyi Act 
expressly indicated that the two standards were to 
conform in this regard, and the wording of the two 
Acts are for purposes of judicial administration iden¬ 
tical. And so we hold that the standard of proof 
specifically required of the Labor Board by the 
Taft-Hartley Act is the same as that to be exacted 
by courts reviewing every administrative action sub¬ 
ject to the Administrative Procedure Act.” jjUni- 
versal Camera Corporation v. National Labor Rela¬ 
tions Board (No. 40, October term, 1950), 95 L. Ed. 
304, 71 S. Ct. 456]. 
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In the same case the Supreme Court concluded that 
the effect of the provisions of these two statutes has 
been to enlarge the power and duty of appellate courts 
in reviewing the decisions of the Board. 

“We conclude, therefore, that the Administrative 
Procedure Act and the Taft-Hartley Act direct that 
courts must now assume more responsibility for the 
reasonableness and fairness of Labor Board decisions 
than some courts have shown in the past. Review¬ 
ing courts must be influenced by a feeling that they 
are not to abdicate the conventional judicial func¬ 
tion. Congress has imposed on them responsibility 
for assuring that the Board keeps within reasonable 
grounds. That responsibility is not less real because 
it is limited to enforcing the requirement that evi¬ 
dence appear substantial when viewed, on the record 
as a whole, by courts invested with the authority 
and enjoying the prestige of the Courts of Appeals. 
The Board’s findings are entitled to respect; but 
thev must nonetheless be set aside when the record 
before a Court of Appeals clearly precludes the 
Board’s decision from being justified by a fair esti¬ 
mate of the worth of the testimony of witnesses or 
its informed judgment on matters within its special 
competence or both. ’ ’ 

In National Labour Relations Board v. The Pittsburgh 
Steamship Company (No. 42, October Term, 1950), 95 L. 
Ed. 318, 71 S. Ct. 453, a companion case decided the same 
day as the Universal Camera Corporation case, the Su¬ 
preme Court affirmed the order and judgment of the 
Circuit Court of Appeals (179 Fed. 2d 749) which, upon 
a careful examination of the record made before the 
Board, had set aside and refused enforcement of a Board 
order because it found the order to be unsupported by 
substantial evidence on the record considered as a whole. 
In the concluding paragraph of its opinion the Supreme 
Court said: 

“This is not the place to review a conflict of evi¬ 
dence nor to reverse a Court of Appeals because 
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were we in its place we would find the record tilt¬ 
ing one way rather than the other, though fair 
minded judges could find it tilting either way. It is 
not for us to invite review by this Court of de¬ 
cisions turning solely on evaluation of testimony 
where on a conscientious consideration of the entire 
record a Court of Appeals under the new dispensa¬ 
tion finds the Board’s order unsubstantiated. In 
such situations we should ‘adhere to the usual rule 
of non-interference where conclusions of Circuits 
Court of Appeals depend on appreciation of circum¬ 
stances which admit of different interpretations’,” 

For the reasons hereinbefore advanced, it is submitted 
that the Board’s finding on the issue as to the reason 
why Petitioner refused to re-employ Kohen is not sup¬ 
ported by substantial evidence upon the record consid¬ 
ered as a whole and that it must, therefore, be set aside. 

n. 

Whatever May Have Been the Reason for Petitioner’s 
Refusal to Employ Kohen, the Board Erred in lind- 
ing That Petitioner Violated Section 8 (a) (4) of 
the Act and in Failing to Dismiss the Complaint in 
Its Entirety. 

In this portion of the Argument will be discussed 
numbers 3 and 4 of Petitioner’s Statement of Points. 

A. 

Kohen Was Not An Employee Within the Meaning 
of Section 8 (a) (4) of the Act. 

i. 

The Construction of the Act 

Section 8 (a) (4) of the Act provides that it shall be 
an unfair labor practice for an employer “to discharge 
or otherwise discriminate against an employee because 
he has filed charges or given testimony” under the Act 
(App. of Stats, p. 40). 
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It would seem supererogatory to urge that a refusal 
to make a man an employee by hiring him cannot, what¬ 
ever the reason for the refusal, constitute a violation 
of the foregoing section. The Board has, nevertheless, 
found that such a refusal is a violation, but it did so by 
disregarding the plain wording and meaning of the 
section. 

The definition of “employee” contained in Section 2 (3) 
of the Act is as follows: 

‘‘The term ‘employee’ shall include any employee, 
and shall not be limited to the employees of a par¬ 
ticular employer, unless this subchapter explicitly 
states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in 
connection with, any current labor dispute or because 
of any unfair labor practice, and who has not ob¬ 
tained any other regular and substantially equiva¬ 
lent employment, but shall not include * * * any 
individual employed as a supervisor * * 

It may be conceded for present purposes that the word 
“employee” may have somewhat different meanings in 
different sections of the Act, but it is submitted that 
nothing can justify a construction which would empty 
the word entirely of its accepted meaning and make it 
synonymous with other words which have a different 
meaning and usage. Although the Supreme Court has 
stated that the word “employee” as it is used in the 
Act is not to be taken in its technical common law 
sense, it has nevertheless recognized that it connotes a 
fundamental nexus between one person, the employer, 
and another who stands to him in the general relation 
of an employee. National Labor Relations Board v. 
Waterman Steamship Corp ., 309 U. S. 206, 84 L. Ed. 
704, 60 S. Ct. 493 (1940); National Labor Relations 
Board v. Hearst Publications, 322 U. S. Ill, 88 L. Ed. 
1170, 64 S. Ct. 851, (1944); National Labor Relations 
Board v. Atkins <& Co., 331 U. S. 398, 91 L. Ed. 1563, 
67 S. Ct. 1265 (1947). 
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Congress has shown its ability to distinguish between 
an employee and an individual who is not an employee; 
it did so in the very terms of Section 2 (3) and it did 
so again in Section 8 (a) (3) when it forbade any Em¬ 
ployer by “discrimination in regard to hire or tenure 
of employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization”. It must be assumed, therefore, that when 
it used the word “employee” in Section 8 (a) (4) it in¬ 
tended w’hat it said and not something quite different 
which the Board might later attribute to it. 

An “employee”, according to all standard diction¬ 
aries, according to the law as the courts have stated 
it, and according to the understanding of almost 
everyone, with the exception of members of the Na¬ 
tional Labor Relations Board, means someone w’ho 
works for another for hire. But in the case of 
National Labor Relations Board v. Hearst Publica¬ 
tions, Inc. (322 U. S. Ill (1944), the Board expandjed 
the definition of the term “employee” beyond any¬ 
thing that it ever had included before, and the Su¬ 
preme Court, relying upon the theoretic “expert¬ 
ness” of the Board, upheld the Board. In this case 
the Board held independent merchants who bougjht 
newspapers from the publisher and hired people to 
sell them to be “employees”. The people the mer¬ 
chants hired to sell the papers were “employees” of 
the merchants, but holding the merchants to be “em¬ 
ployees” of the publisher of the papers w^as mpst 
far reaching. It must be presumed that when Con¬ 
gress passed the Labor Act, it intended words it us^d 
to have the meanings that they had when Congress 
passed the act, not new meanings that, 9 years later, 
the Labor Board might think up. In the law, there 
always has been a difference, and a big difference, 
betw T eeen “employees” and “independent contrac¬ 
tors”. “Employees” work for wages or salaries 
under direct supervision. “Independent contractor” 
undertake to do a job for a price, decide how the 
work will be done, usually hire others to do the woijk, 
and depend for their income not upon wages, but 
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upon the difference between what they pay for 
goods, materials, and labor and what they receive 
for the end result, that is, upon profits. It is incon¬ 
ceivable that Congress, when it passed the act, au¬ 
thorized the Board to give to every word in the act 
whatever meaning it wished. On the contrary, Con¬ 
gress intended then, and it intends now, that the 
Board give to words not far-fetched meanings but 
ordinary meanings. To correct what the Board has 
done, and what the Supreme Court, putting misplaced 
reliance upon the Board’s expertness, has approved, 
the bill excludes “independent contractors” from the 
definition of “employee”. (House Report No. 245 
on H. R. 3020, 80th Cong., 1st Sess.; Legislative 
History of the Labor Management Relations Act, 
Vol. I, page 309.) 

The legislative history of section 2 (3) indicates the 
meaning which Congress intended to give to the word 
“employee”. That history begins with Senate bill 2926, 
which was introduced by Senator Wagner in the 73rd 
Congress on February 28, 1934, (Legislative History of 
the National Labor Relations Act, Government Printing 
Office, 1949, Vol. 1, p. 1). It provided in section 3 (3) 
that the term “employee” should mean 

“any individual employed by an employer under 
any contract of hire, oral* or written, express or im¬ 
plied * * *, or any individual formerly so employed 
whose work has ceased as a consequence of, or in 
connection with any current labor dispute or because 
of any unfair labor practice: Provided, that the 
term ‘employee’ shall not include an individual who 
has replaced a striking employee. Wherever the term 
‘employee’ is used, it shall not be limited to mean 
the employee of a particular employer, but shall 
embrace any employee unless the Act explicitly states 
otherwise.” 

Section 3 (3) of H. R. 8423, which was the companion 
bill in the House, contained an identical provision (Legis¬ 
lative History of the National Labor Relations Act, Vol. 

1, p. 1128). 
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Hearings on the Senate bill were held by the Senate 
Committee on Education and Labor which, on May 26, 
1934, reported the Wagner Bill with amendments (Legis¬ 
lative History of the National Labor Relations Act, Vol. 
1, p. 1085). In the bill as reported by the Committee 
the term “ employees ” was defined in section 2 (3) as 
follows: 

1 ‘The term 1 employees’ shall include any employee 
and shall not be limited to the employees of a par¬ 
ticular employer, unless the Act explicitly states 
otherwise, and shall include any individual whose 
work has ceased as a consequence of, or in connec¬ 
tion with, any current labor dispute connected with 
any unfair labor practice, and who has not obtained 
any other regular employment, * * 

So far as present purposes are concerned, the bill as 
reported by the Senate Committee is substantially the 
same as section 2 (3) of the current Act. The foregoing 
shows that in formulating the statutory definition Con¬ 
gress intended by the term “employee” to designate per¬ 
sons who stand in an employment relationship to em¬ 
ployers and not merely members of the working class. 

In its findings the Board cited Phelps Dodge Corpora¬ 
tion v. National Labor Relations Board, 313 U. S. 177, 
85 L. Ed. 1271, 61 S. Ct. 845 (1941), and said that when 
Kohen applied to Petitioner for employment as an agent 
he thereupon became an “employee” (App. p. 217). That 
case, however, contains nothing that will support such a 
proposition; it decided these two principal points, namely, 
a refusal by an employer to hire a man because of his 
Union affiliation or activity is a violation of section 8 
(a) (3) and, under the terms of section 10 (c), the Board 
may order the employer to hire that man with pay from 
the date of the discrimination. The absence of the word 
“employee” from section 8 (a) (3) and the presence in 
that section of the word “hire” deprive the Phelps Dodge 
case of any applicability to the question now before this 
Court. 


In addition, section 8 (a) (4) forbids an employer “to 
discharge or otherwise discriminate”. Certainly the word 
“discharge” is the one which gives color and meaning 
to the phrase which it introduces; “otherwise”, in its 
context, refers to other and lesser forms of discrimina¬ 
tion which might also be practiced upon one who is an 
employee. Upon well settled principles of statutory con¬ 
struction, “otherwise discriminate” cannot include “re¬ 
fuse to hire” in this context. 

Fowler v. Pilson, 74 App. D. C. 340, 123 Fed. (2d) 
918, (1941); 

Comar Oil Co. v. Helvering, 107 Fed. (2d) 709, 
(1939); 

Hodgson v. Movmiain & Gulf Oil Co., 297 Fed. 269, 
(1924); 

Becker Transp. Co. v. Dept, of Public Utilities, 314 
Mass. 522, 50 N. E. 2d 817, (1943); 

Rosner v. Textile Binding & Trimming Co., 84 
N. Y. Supp. (2d) 441, (1948). 

The statutes of twenty-one states and two territories 
contain provisions either identical with or similar to sec¬ 
tion 8 (a) (4); they appear in labor-management rela¬ 
tions acts or fair employment practice acts or both. The 
states and territories having such statutes and the statu¬ 
tory citations are set forth in Part 2 of the statutory 
appendix at the end of this brief. 

No State Court has construed any of these statutes as 
the Board has construed and applied section 8 (a) (4) in 
this case. It is significant that none of the state and 
territorial statutes makes it an unfair labor practice to 
refuse to hire a man because he has testified under the 
state or territorial Act. It is clear that in each case 
the state or territorial Legislature had in mind only dis¬ 
criminations which might be practiced by an employer 
against his employees and that, if it had been intended 
to extend protection to applicants for employment, re¬ 
fusal to hire would have been included in the proscrip¬ 
tion. 
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Similar provisions appear in other United States and 
District of Columbia statutes. Section 15 (a) (3) of the 
Fair Labor Standards Act [52 Stat. 1068, 29 U. S. C. A. 
215 (a) (3)] makes it unlawful for any person 

“to discharge or in any other manner discriminate 
against any employee because such employee has 
filed any complaint or instituted or caused to be in¬ 
stituted any proceeding under * * * this tiljle, or 
has testified or is about to testify in any sucii pro¬ 
ceeding, or has served or is about to serve on an 
industry committee ,, . 

Section 19 of the District of Columbia Minimum Wage 
Law (Section 36-418 District of Columbia Code, Ed. of 
1940) provides that any employer who 

“discharges or in any other manner discriminates 
against any employee because such employee has 
served or is about to serve on any conference qr has 
testified or is about to testify, or because such em¬ 
ployer believes that said employee may serve on any 
conference or may testify in any investigation or 
proceedings 9 ’ 

shall be deemed guilty of a misdemeanor. 

Section 5 (c) of the District of Columbia Emergency 
Rent Act (Section 45-1605 (c), District of Columbia Code, 
Ed. of 1940) provides that it shall be unlawful 

“for any person to remove, or attempt to remove, 
from any housing accommodations the tenant or oc¬ 
cupant thereof or to refuse to renew a lease or 
agreement for the use of such accommodations be¬ 
cause such tenant or occupant has taken or purposes 
to take action authorized or required by this chapter 
or any regulation, order, or requirement thereunder”. 

Each of the foregoing statutory provisions is clearly 
intended to protect an incumbent; not one who see|ks in¬ 
cumbency. 


34 


Finally, and accepting for the moment the Board’s exe¬ 
gesis, Kohen was a supervisor and hence not an employee 
when he testified before the Board; consequently, there 
could be no violation of section 8 (a) (4) with respect to 
him for he was not a person wdio, qua employee, had tes¬ 
tified in a Board proceeding. This point is made clear 
if section 8 (a) (4) is read as forbidding an employer 

“to discharge or otherwise discriminate against an 
employee because he, the employee, has filed charges 
or given testimony” 

under the Act. Kohen, the employee, at no time testified 
before the Board until he appeared as a witness for the 
General Counsel in this case. 


ii. 

The Legislative History of Section 8 (a) (4) 

Section 8 (a) (4) of the Labor-Management Relations 
Act of 1947 is a verbatim re-enactment of section 8 (4) 
of the Wagner Act (House Report No. 245 on H. R. 3020, 
80th Congress, First Session; Legislative History of the 
Labor-Management Relations Act, Volume I, page 321). 

As has been noted above, the history of the Wagner 
Act began with the introduction in the Senate on Feb¬ 
ruary 28, 1934, of S. 2929 (Legislative History of the 
National Labor Relations Act, Volume I, page 1) and 
with the introduction in the House on March 1, 1934, of 
II. R. 8423 (Legislative History of the National Labor 
Relations Act, Volume I, page 112S). Neither the Senate 
bill nor the House bill contained a provision similar to 
section 8 (4) of the Wagner Act. Although hearings 
were held on both the House bill and the Senate bill, 
neither was acted upon, but on June 19, 1934, House Joint 
Resolution No. 375 was approved .(Public Resolution No. 
44, 48 Stat. 1183); it was intended to implement the pro¬ 
visions of section 7a of the National Industrial Recovery 
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Act which guaranteed to employees the right to organize 
and bargain through representatives of their own choos¬ 
ing. On February 15, 1935, S. 1958 (Leg. History of 
the National Labor Relations Act, Vol. I, page 129t>) was 
introduced by Senator Wagner; it was similar to 2926 
but contained numerous amendments and additions. 
Among the additions was section 8 (4), which declared 
that it should be an unfair labor practice for an employer 

“to discharge or otherwise discriminate against an 
employee because he has filed charges or given tes¬ 
timony under this Act”. 

It will be noted that this new provision is identical with 
section 8 (4) of the Wagner Act and section 8 (k) (4) 
of the current Act. In comparing S. 2926 and S. 1958 
William W. Leiserson, Secretary of the then National 
Labor Relations Board, stated (Legislative History of 
the National Labor Relations Act, Vol. I, page 1355): 

“Section 8 (4): While this provision was not in 
the committee draft, it is merely a reiteration of the 
Executive order of May 15, 193*4, issued pursuant to 
the National Industrial Recovery Act, providing as 
follows: 

‘No employer subject to a code of fair com¬ 
petition approved under said title shall cfismiss 
or demote any employee for making a complaint 
or giving evidence with respect to an alleged vio¬ 
lation of the provisions of any code of fair com¬ 
petition approved under said title.’ 

“The need for this provision is attested by various 
decisions of the National Labor Relations Board (mat¬ 
ter of New York Rapid Transit Corporation, (jlecided 
Nov. 21, 1934: matter of Zenith Radio Corporation, 
decided Nov. 26, 1934; matter of Ralph A. Freund- 
lich, Inc., decided Feb. 13, 1935).” 

It will be noted that the Executive Order of May 15, 
1934, quoted by Leiserson in his statement, forbids an 
employer to “dismiss or demote any employee”; the 
word “demote” has been replaced by the words “other- 
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wise discriminate against” in the current Act but the 
section remains otherwise substantially similar to the Ex¬ 
ecutive Order. Certainly it is apparent that by the sub¬ 
stitution it was intended to bring within the proscription 
of the statute demotion and other forms of discrimination 
of a nature less serious than discharge and that the phrase 
was not intended to include a refusal to hire. 

In his testimony Leiserson cited three cases as the 
occasion for the promulgation of the Executive Order and 
the inclusion of section 8 (4) in the Wagner Act; they 
are New York Rapid Transit Corporation, (Volume I, 
Decisions of the National Labor Relations Board, page 
192); Zenith Radio Corporation, (Volume I, page 202); 
and Ralph A. Freundlich, Inc., (Volume II, page 147). 
Each of these cases is one in which employees were dis¬ 
charged because they complained to the Board or testi¬ 
fied before it regarding their employers’ failure to rec¬ 
ognize their right under the NIRA to organize and bar¬ 
gain collectively. 

From the foregoing history it is apparent that section 
8 (a) (4) of the Act was designed to be and is directed 
against forms of discrimination practiced by an employer 
against his own existing employee. 

B. 

Since Kohen Was Not an Employee and Petitioner Bid 
Not Discriminate Against Him, the Board Erred in 
Finding Thai Petitioner Violated Section 8 (a) (4) 
and in Failing to Dismiss the Complaint in Its En¬ 
tirety. 

It has been demonstrated that Kohen was not an em¬ 
ployee within the meaning of section 8 (a) (4) and that 
the terms of that section do not make it an unfair labor 
practice for an employer to refuse to employ a person 
because he has testified before the Board. Accordingly, 
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the Board should have dismissed the complaint to the 
extent that it charged a violation of that section. 

‘‘Neither the National Labor Relations Board nor 
the courts are given any blanket authority to pro¬ 
hibit whatever labor practices that in their judgment 
are deemed to be unfair.” (Senate Report No. 573, 
74th Congress, First Session; Legislative History of 
the National Labor Relations Act, Volume II, page 
2308; Phelps Bodge Corporation vs. National Labor 
Relations Board, supra, 313 U. S., at page 15.) 

Inasmuch as the Board itself dismissed the complaint 
to the extent that it charged a violation of section 8 (a) 
(3) and no violation of section 8 (a) (4) existed, the 
complaint should have been dismissed in its entirety. 

III. 

The Order of the Board is Unlawful in Respect of the 
Notice Which it Required Petitioner to Post. 

In this portion of the Argument will be discussed Dum¬ 
ber 5 of Petitioner’s Statement of Points. 

By the terms of its order dated November 17, 1950, the 
Board ordered Petitioner, among other things, to post a 
notice, the form of which is set forth in the Appendix, 
page 223. 

In the circumstances of this case, there was no occasion 
for requiring Petitioner to post such a notice and thereby 
make a public avowal of fault. There was no evidence 
before the Board of any history of anti-labor or anti-union 
activity or feeling on the part of Petitioner; in fact, the 
proof was quite to the contrary and showed long con¬ 
tinued and harmonious relations between Petitioner on 
the one hand and its employees and the union wliich 
represents them on the other (App. pp. 78-81, 129). The 
question in issue in Kohen’s case had not previously been 
decided by the Board nor has it yet been decided by any 
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State or Federal Court in the land and this Court’s 
opinion in this case will be the first Court decision. When 
Petitioner rejected Kohen’s application for employment 
as an agent in February, 1949, it had every right to 
believe, upon the basis of the Act itself and the history 
of the legislation, that it was entirely within its rights 
in doing so. Such being the case, there was no occasion, 
in the presence of a single instance of conflict between 
Petitioner and a legally discharged employee, to exact 
from Petitioner a promise of future compliance with the 
law established in this case; all that was necessary or 
proper was an order requiring Petitioner to employ Kohen 
and to compensate him for the loss he had suffered as 
a result of the discrimination which the Board found to 
have been committed. More than this the Board had no 
right to order. National Labor Relations Board v. Ex¬ 
press Publishing Company , 312 U. S. 426, 85 L. Ed. 930, 
61 S. Ct. 693, (1941). 

Furthermore, the notice went beyond the exigencies of 
the case and required Petitioner to promise that it wmuld 
recognize rights of employees which it has never denied. 
For this reason, the order must, in any event, be modi¬ 
fied by eliminating from the first paragraph of the notice, 
the wmrds “and tenure of employment” and the words 
“or in any other manner interfere wuth the rights of 
employees to file and prosecute charges and to give tes- 
timonv under said Act”. National Labor Relations Board 
v. Express Publishing Company , supra. 
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CONCLUSION 

Petitioner submits that the Board’s finding that Peti¬ 
tioner refused to hire Kohen as an agent because he had 
testified before the Board in its case number 2-R-7772 is 
not supported by substantial evidence on the record con¬ 
sidered as a whole and, therefore, must be set aside. 

Petitioner further submits that, whatever may have 
been the reason for its refusal to hire Kohen as an 
agent, the refusal did not constitute a violation of the 
terms of Section 8 (a) (4) of the Act and, inasmuch as 
the Board dismissed the complaint against Petitioner to 
the extent that it charged violations of other provisions 
of the Act, the complaint against Petitioner should hive 
been and must be dismissed in its entirety. 

In any event and without regard to the foregoing points, 
the order of the Board must be modified by deleting jdie 
requirement that Petitioner post a notice of compliance. 

Respectfully submitted, 

Arthur P. Drury, 

John M. Lynham, 

John E. Powell, 

1341 G Street, N. W., 
Washington, D. C., 
Attorneys for Petitioner. 


Of Counsel 

George W. Riley 
115 Broadwav 
Now York 6, N. Y. 
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STATUTORY APPENDIX 
Part 1 

Labor Management Relations Act, 1947 

Sec. 8(a) It shall be an unfair labor practice for an 
employer— 

(1) to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 157 of 
this title; 

* • • • 

(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment to 
encourage or discourage membership in any labor or¬ 
ganization: * * * 

(4) to discharge or otherwise discriminate against an 
employee because he has tiled charges or given testimony 
under this subchapter; 

• • • * 

Sec. 10(c) The testimony taken by such member, agent, 
or agency or the Board shall be reduced to writing and 
tiled with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear 
argument. If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease 
and desist from such unfair labor practice, and to take 
such affirmative action including reinstatement of em¬ 
ployees with or without back pay, as will effectuate the 
policies of this subchapter: Provided, That where an 
order directs reinstatement of an employee, back pay may 
be required of the employer or labor organization, as 
the case may be, responsible for the discrimination suf¬ 
fered by him: * * * Such order may further require such 



41 


person to make reports from time to time showing the 
extent to which it has complied with the order. If i;pon 
the preponderance of the testimony taken the Board Shall 
not be of the opinion that the person named in the com¬ 
plaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its finding^ of 
fact and shall issue an order dismissing the said bom- 
plaint. No order of the Board shall require the reinstate¬ 
ment of any individual as an employee who has been 
suspended or discharged, or the payment to him of any 
back pay, if such individual was suspended or discharged 
for cause. 


(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any United 
States court of appeals in the circuit wherein the unfair 
labor practice in question was alleged to have been en¬ 
gaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such a court a 
written petition praying that the order of the Board be 
modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the ag¬ 
grieved party shall file in the court a transcript of the 
entire record in the proceeding, certified by the Bo^rd, 
including the pleading and testimony upon which the 
order complained of was entered, and the findings ^.nd 
order of the Board. Upon such filing, the court shall 
proceed in the same manner as in the case of an appli¬ 
cation by the Board under subsection (e) of this section, 
and shall have the same exclusive jurisdiction to grant 
to the Board such temporary relief or restraining order 
as it deems just and proper, and in like manner to make 
and enter a decree enforcing, modifying, and enforcing 
as so modified, or setting aside in whole or in part the 
order of the Board; the findings of the Board with re- 
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spect to questions of fact if supported by substantial evi¬ 
dence on the record considered as a whole shall in like 
manner be conclusive. 

Administrative Procedure Act 

Sec. 10(e) So far as necessary to decision and where 
presented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de¬ 
layed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, capri¬ 
cious, an abuse of discretion, or otherwise not in accord¬ 
ance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory juris¬ 
diction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and 1007 of 
this title or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject to trial de 
novo by the reviewing court. In making the foregoing 
determinations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial 
error. 
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Federal 

Arizona 

California 

Colorado 

Connecticut 

District of 
Columbia 

Hawaii 

Kansas 

Louisiana 

Massachusetts 

Michigan 

Minnesota 

Nevada 


STATUTORY APPENDIX 
Part 2 

52 Stat 1068; 29 U. S. C. A. 215(a)(3) 
[Fair Labor Standards Act] 

(Ann. Code 1939) Sec. 56-411 

(Deering’s Labor Code of 1937) Secs. 
132A and 1196 

(1935 Stats. Ann., Cum. Supp.) Cjh. 97, 
Sec. 94(6) (1) (h) 

(Gen. Stats., Rev. of 1949) Ch. 37(^, Sec. 
7392(8) and Ch. 371, Sec. 7405(d) 

(Code 1940 Ed.) Sec. 36-418 and Sec. 
45-1605(c) 

Act of May 21, 1945, Sec. 8(1) (h) 

(Gen. Stats. Ann. 1935) Sec. 44-615 

(Rev. Stats. 1950) Title 23, Secs. 361 
and 964 

(Ann. Laws 1950) Vol. 4A, Ch. 150A, 
Sec. 4(4) and (6) and Ch. 151B^ Sec. 
4(4) 

(Compiled Laws 1948) See. 423-16 

(Mason’s Minn. Stats., Vol. 3, 1940 
Supp.) Ch. 23, Sec. 4254.32(d) 

(Compiled Laws) Sec. 2825-47 1 /o 


New Hampshire (Rev. Laws 1942) Ch. 213, Sec. 22.1 

New Jersey (Rev. Stats. 1937) Sec. 34:11-55; Cum. 

Supp. 1950, Sec. 18:25-12(d) 
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New Mexico 

Act of March 12, 1949, Sec. 4(d) 

New York 

(McKinney’s Consol. Laws) Book 30, 
Art. 12, Sec. 131 and Art. 20, Sec. 704(8) 

Ohio 

(Page’s Ohio Code Ann.) Sec. 154-45r 

Oregon 

(Compiled Laws Ann. 1940) Sec. 102-319; 
Act of March 25, 1949, Ch. 221, Sec. 5(4) 

Pennsylvania 

(Purdon’s Stats. Ann.) Title 43, Sec. 
211.6(1) (d) and Sec. 331n 

Puerto Rico 

Act 6, Laws 1946, See. 8(h) 

Rhode Island 

(Gen. Laws 1938) Ch. 289, Sec. 18; Ch. 
1066, Laws of 1941, Sec. 5(8) 

Utah 

(Code Ann. 1943) Sec. 49-1-16(4) and 
Sec. 49-4-12 

Washington 

(Remington’s Rev. Stat.) Sec. 7635 

Wisconsin 

(Stats, of 1947) Sec. 104.10 and Sec. 
111.06(1) (h) 
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tSntteiJ States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,863 

John Hancock Mutual Life Insurance Company, 

PETITIONER 

V. 

National Labor Relations Board, respondent 


ON PETITION FOR REVIEW AND ON REQUEST FOR ENFORCE¬ 
MENT OF AN ORDER OF THE NATIONAL LABOR RELATIONS 

BOARD 

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

COUNTERSTATEMENT OF THE CASE 

This case is before the Court upon the petition (J.A. 
2-7) 1 of the John Hancock Mutual Life Insurance Com¬ 
pany, herein called the Company, to review and s<^t 
aside an order of the National Labor Relations Board 
(J.A. 22-24) issued on November 17, 1950, pursuant to 
Section 10 (c) of the National Labor Relations Act, is 
amended (61 Stat. 136, 29 U.S.C. Supp. Ill, Secs. 151 

1 “J.A.” refers to the pages of the Joint Appendix. Where, in a 
series of references, a semicolon appears, the references preceding 
the semicolon are to the Board’s findings and those following abe 
to the supporting evidence. 


(1) 
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et seq .), herein called the Act. In its answer to the 
petition the Board has requested that its order be en¬ 
forced. This Court has jurisdiction under Sections 
10 (e) and (f) of the Act. 2 The Board’s Decision and 
Order (J.A. 18-25, 207-220) is reported at 92 NLRB 
No. 27. 

I. The Board’s Findings of Fact 

A. Samuel Kohen’s record as an agent 

In June 1937 the Company hired Samuel Kohen as 
an agent in its New York 5 District Office located in 
the Bronx (J.A. 210; 31, 43). As one of the 30-odd 
agents in the office (J.A. 18-19; 33-42,155-156,159-173), 
it was his duty to solicit and service both industrial 
and ordinary insurance, 3 his compensation being based 
partly on the dollar amount of the debit, 4 lapses and 
the writing of new business and partly on the amount 
of ordinary he sold (J.A. 210; 68-71, 130-131). 

During the period 1937-1943, while Kohen was an 
agent, he qualified several times for various merit 
awards for the sale of ordinary insurance. These in- 

2 In the course of its business, the sale of various types of life 

insurance, the Company maintains offices in practically all of the 
States of the United States. On December 31, 1948, it had more 
than 8 million policies in force with a total face amount of more 
than §6,000,000, and its assets, consisting in part of cash, United 
States Government bonds, railroad equipment bonds, public utility 
bonds, industrial bonds, stock, and real estate, amounted to more 
than §2,000,000 in value. During 1948 the Company invested a 
daily average of §466,000. (J.A. 209-210; 12-17, 29-30.) No 

jurisdictional issue is presented. 

3 “Industrial” is life insurance sold in small policies with premiums 
payable weekly, while “ordinary” is life insurance sold in larger 
policies with premiums payable at longer intervals, usually annually 
(J.A. 210; 17, 68-69). 

4 A “debit,” one of which is assigned to each agent in the district 
office, is a group of accounts with “industrial” policy holders (J.A. 
210; 71). 
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eluded “Merit Class” awards in 1939 and 1940 for tjie 
sale of $50,000 worth of ordinary, further “Merit Class” 
awards in 1941 and 1942 for the sale of $75,000 worth 
of ordinary, and “Century Club” membership in 1942 
and 1943 for the sale of $100,000 worth of ordinary. 
(J.A. 19, 211; 31-33, 42-43, 115-116, 141-144, 148-149, 
150, 155-156, 175-178.) Only one or two other agenjts 
in the office qualified for the Century Club along with 
Kohen (J.A. 19; 33-38, 57, 150, 155-156, 169, 171, 172, 
175, 182-183). 

Kohen was also among a group of only 8 or 10 agents 
in the office who qualified in 1941, 1942, and 1943 for 
the “Maxima Peragenda,” an award which differed 
from the Merit Class and Century Club in that it was 
given not for sales of ordinary alone, but for a coih- 
bined total of sales including both ordinary and indus¬ 
trial (J.A. 19; 32-38, 41-42, 43, 115-116, 141-144, 14$- 
149, 150, 156, 175-178). Kohen’s sales of industrial 
were, however, somewhat below Company average f rotn 
1938 through 1943 (J.A. 19; 105-106, 116-118, 174). 

B. Kohen’s promotion to assistant district manager 

On November 30, 1943, District Manager Walter 
Winkel, Kohen’s superior, wrote a letter to Director 
of Agencies Malcolm C. Young, recommending that 
Kohen be promoted from agent to assistant district 
manager. In support of his recommendation Winkel 
cited Kohen’s selling awards and stated his belief tha 1 t 
Kohen’s weekly premium production was below pat 
because his debit was located in one of the better sec¬ 
tions of the territory and “Weekly Premium cannot 
be secured from this class of people in like volume 
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that is obtained from the industrial class.” (J.A. 210- 
211; 148-149, 176-178.) Young, however, vetoed 
Kohen’s promotion because of his unfavorable record 
of industrial sales (J.A. 211; 124-125,180-181). 

During the year following the Company’s disap¬ 
proval of his promotion Kohen improved his indus¬ 
trial production, for the first time exceeding the com¬ 
pany-wide average in this respect (J.A. 19; 106, 116- 
118,174). At the same time he maintained a good pro¬ 
duction of ordinary, qualifying again for both the 
Century Club and the Maxima Peragenda awards ( J.A. 
19; 33, 150, 175). Of the 27 other agents in the office 
with Kohen in 1944, only two surpassed him in the 
production of ordinary insurance, only two surpassed 
him in writing new industrial insurance, and only 
seven surpassed him in improving the general condi¬ 
tion of their respective industrial debit accounts (J.A. 
33-36, 172-173). Calling special attention to this im¬ 
provement in a letter of October 23,1944, Winkel again 
recommended that Kohen be promoted (J.A. 211; 57, 
74-75, 182-183) and two weeks later, in a letter of 
November 8, 1944, the Company notified Kohen of his 
promotion from agent to assistant district manager 
(J.A. 19, 211; 31, 63, 74, 184). 

C. The representation proceedings before the Board 

About January 1947, Kohen began to organize the 
Company’s New York area assistant district managers 
into the Insurance Supervisor’s Union No. 24221, AFL, 
herein called the Union. He was quite active in this 
endeavor, soliciting members, arranging meetings, help- 
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ing to obtain an AFL charter, and eventually serving 
as president of the new organization (J.A. 211; 43-44) 
Thereafter, on April 10, 1947, the Union filed a peti 
tion with the Board for certification as bargaining 
representative (J.A. 213; 44, 47-48). 

A hearing was held in the case 5 6 7 in January and 
February 1948, and Kohen testified on behalf of the 
Union, his testimony tending to show that the work of 
an assistant district manager was of a non-supervisor^ 
nature (J.A. 213; 44-46, 98). He also assisted the 
Union’s counsel in cross-examining Regional Managed 
Victor J. Butts and Director of Agencies Frank 
Maher, both of whom in their testimony on behalf ot 
the Company stressed the supervisory character of th 
assistant district manager’s position (J.A. 213; 46-47 
91, 98,148,151). The Board on August 18,1948, found 
that the employees sought to be represented by the 
Union were supervisors within the meaning of the Act 
and accordingly dismissed the petition (J.A. 213, 45). 

D. Kohen’s subsequent discharge and the Company’ 
refusal to hire him as an agent 

About a month after the issuance of the Board’ 
decision in the representation case, Regional Manage 
Butts in a letter dated September 21, 1948, called Dis¬ 
trict Manager Winkel’s attention to the poor productioji 
record of Assistant District Manager Kohen’s staff 


5 Matter of John Hancock Mutual Life Insurance Co., identifie 
on the Board’s records as Case No. 2-R-7772. 

6 Matter of John Hancock Mutual Life Insurance Co., 78 NLR)3 
1073. 

7 Kohen’s staff was below average in sales for the region during 
his entire tenure as assistant district manager (J.A. 214; 101-lOif, 
107-110, 198-201). 
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and suggested that Winkel “have a serious talk with Mr. 
Kohen and formulate plans to correct this unfavorable 
situation’’ (J.A. 213-214; 88-89, 188). Accordingly, 
on September 23 Winkel spoke to Kohen and, as was 
customary in similar situations (J.A. 214; 154-155), 
requested Kohen to give him a letter indicating what 
he intended to do about the matter. Kohen complied 
with this request on September 27, stating in his letter 
to Winkel that the seriousness of the situation had been 
explained to him, that he understood it and, that he 
would “redouble [his] efforts to correct the situation.” 
(J.A. 214; 57-60, 189). Winkel thereupon replied to 
Butts, stating in a letter of September 30,1948, that he 
had talked to Kohen about his unfavorable record and 
that “it probably will be advisable to make a change 
in the near future” unless “a decided improvement is 
. . . made” (J.A. 214; 89,190). 

With Winkel’s reply in hand, Butts wrote on October 
1,1948, to Director of Agencies Maher, suggesting that 
a better assistant district manager than Kohen might 
be found and that “in the near future this change be 
made” (J.A. 214; 89-90, 191). In line with this sug¬ 
gestion Maher wrote a letter on October 20, 1948, to 
District Manager Winkel, reviewing Kohen’s poor 
production record as an assistant district manager and 
stating (J.A. 214-215; 138-139, 192-193), “We think 
the time has come when you can no longer permit this 
condition to exist and we invite your correspondence, 
therefore, in order that we may be completely informed 
of what you may have in mind as a corrective measure.” 
Winkel’s reply, a letter dated October 27, recommended 
not only that Kohen be removed from his position, but 
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that he be completely discharged (J.A. 215; 84(-85* 
193-195). Prior to this recommendation it had been 
customary for the Company to demote to agent rather 
than to discharge a man who proved unsatisfactory as 
assistant district manager (J.A. 218; 55-56, 93-96, 110- 
111, 144-148). 8 

In a letter of January 14, 1949, Maher approved 
Winkel’s recommendation that Kohen be discharged 
(J.A. 215; 139, 196). Accordingly, on January 27, 
1949, Winkel told Kohen that he was being discharged 
effective February 12. When Kohen asked why, 
Winkel replied, “Well, officially for non-production” 
(J.A. 215; 51). The following day Kohen again asked 
Winkel why he was being fired and Winkel replied that 
Kohen “had testified at the hearing the year before, 
and the home office had told him that [Kohen] had made 
him look silly in the testimony . . . and that . . . 
they could have no respect for him if he did not get rid 
of [Kohen] ’’ 9 (J.A. 215; 51). Kohen then asked tc see 
the letter of dismissal, but Winkel replied that he ciuld 
not let him see any such letter. Kohen then asked 
Winkel why he couldn’t be hired as an agent, “since 
there were two vacancies open in the office at the time,” 
and Winkel replied that “he couldn’t give [him] any 
reason why, only that the Company didn’t want [h im ] 
to work for them as an employee” (J.A. 215-216; 51). 

8 During the three years preceding the hearing in the instant 
case, there had been 80 such demotions (J.A. 218; 147) and only 
twelve discharges (J.A. 218; 144-147). Of the latter number only 
six were discharged for reasons relating to ability or capacity to 
perform the work (J.A. 218; 144-146). 

9 Butts testified that Kohen’s testimony in the representation 
proceeding with respect to the duties of an assistant manager 
reduced that position to the level of an office boy’s job (J.A. 98). 
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On February 8, 1949, Kohen visited Regional Man¬ 
ager Butts and asked him for a job as an agent, but 
Butts refused (J.A. 216; 52). On the same day, Kohen 
filed charges with the Board alleging that the Company 
was discharging him because of his testimony in the 
representation proceedings (J.A. 20; 29-30, 7-9). 
Kohen’s discharge became effective on February 12, 
1949 (J.A. 215; 54). At this time the Company re¬ 
tained in its employ 10 or 12 men who, as agents in the 
New York 5 District Office, had ranked below Kohen 
in industrial sales in 1944 and for several years earlier 
(J.A. 20; 93, 152-154, 159-173). 

On March 3, 1949, Kohen wrote to Director of 
Agencies Maher, again requesting a position as agent 
(J.A. 216; 52-53, 204), but the Company refused (J.A. 
216; 53-54, 205), even though there were then openings 
for agents in the New York 5 District Office (J.A. 216; 
52, 56-57). On March 31,1949 Kohen filed an amended 
charge with the Board, incorporating the allegation of 
his original charge and, in addition, alleging that the 
Company since February 12, 1949 had refused to re¬ 
hire him in a non-supervisory capacity because of his 
testimony in the representation proceedings (J.A. 
29-30, 9-11). 


II. The Board’s Conclusions of Law 

On the foregoing facts the Board found (J.A. 18, 
216-217) that the Company on and after February 12, 
1949 refused to employ Kohen as an agent because he 
had testified in a Board proceeding. The Board fur¬ 
ther found that Kohen on that date was an employee 
within the meaning of Section 8 (a) (4) of the Act 
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and that the Company’s refusal to hire him as an pgent 
constituted discrimination within the prohibition of 
that section. 

III. The Board’s Order 

The Board ordered (J.A. 22-24) the Company to 
cease and desist from discriminating with regard to 
the hire and tenure of any employee because ho has 
filed charges or given testimony under the Act, or in 
any other manner interfering with the rights of em¬ 
ployees to file and prosecute charges and to give testi¬ 
mony under the Act. It also ordered the Company to 
offer Kohen immediate employment as an agent in its 
Bronx office, to make him whole for any loss of pay he 
may have suffered by reason of the Company’s dis¬ 
crimination against him, and to post appropriate 
notices. 

SUMMARY OF ARGUMENT 

I. Substantial evidence on the record as a whole sup¬ 
ports the Board’s findings that the Company, in vio¬ 
lation of Section 8 (a) (4) of the Act, refused to hire 
Kohen as an agent on and after February 12, 1^49, 
because he had testified in an earlier Board proceeding. 
That evidence includes not only Kohen’s uncon^ra- 
dicted and credible testimony that District Manager 
Winkel stated that he was “getting rid” of Kojhen 
because the latter had testified in a Board proceeding, 
but also the corroborative circumstances that Koh^n’s 
discharge was initiated within a short time after the 
issuance of the Board’s decision in the prior case: in 
which Kohen had testified adversely to the Compapy’s 
position, that Kohen’s record as an agent in earlier 
years had been good enough in the eyes of the Company 
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to warrant promotion, that the Company retained in 
its employ other men whose records as agents were 
inferior to Kohen’s, and that Kohen’s discharge was a 
departure from the Company’s usual practice of de¬ 
moting assistant managers to the position of agent if 
they proved unsatisfactory in the higher position. 

As an applicant for non-supervisory work, Kohen 
was an employee within the meaning and protection of 
Section 8 (a) (4) of the Act. As used in the Act the 
term “employee” in the absence of specific limitation 
includes not only the existing employees of an employer 
but also in a generic sense, members of the working 
class. Hence the term “employee” as used in the 
Act, absent specific limitation, includes applicants 
for employment or former employees, like Kohen. 
This interpretation of the term is consistent with the 
policy and purpose of Section 8 (a) (4) of the Act and 
has been accepted by Congress. 

II. The Board’s order is proper and valid. The 
Company’s challenge to the breadth of the order is not 
properly before this Court since the Company failed 
to preserve its objection in the proceedings before the 
Board. In any event, the order is adapted to the situ¬ 
ation which calls for redress and is wholly proper. 

ARGUMENT 

Point I 

The Board’s Findings That the Company, in Violation of Sec¬ 
tion 8(a)(4) of the Act, Refused to Hire Kohen as an 
Agent Because He Testified in a Board Proceeding Are 
Supported by Substantial Evidence 

The Board found that the Company, in denying em¬ 
ployment to Kohen as an agent on and after February 
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12, 1949, violated Section 8(a) (4) of the Act. That 
section provides that it shall be an unfair labor prac¬ 
tice for an employer “to discharge or otherwise dis¬ 
criminate against an employee because he has filed 
charges or given testimony under the Act.” ^he 
Board’s findings do not turn upon the propriety of the 
Company’s action in discharging Kohen from his 
supervisory post of assistant district manager; 9tt the 
findings turn upon the propriety of the Company’s ac¬ 
tion in rejecting Kohen’s application for employment in 
a non-supervisory capacity. The two basic issues which 
the instant case presents, therefore, are, first, whether 
the Board properly found that the Company denied em¬ 
ployment to Kohen as an agent because he had given 
testimony in a proceeding under the Act and secondly, 
whether Kohen at the time he was denied employ¬ 
ment was an employee within the meaning of Section 
8 (a) (4) of the Act. If the answer to both issued is 
in the affirmative, as the Board found, then the 
Board’s decision and order is unassailable. Cf. 
N.L.R.B . v. Willard, Inc., 98 F. 2d 244, 68 App. D. C. 
372 (C.A.B.C.); N.L.R.B . v. American White Cross 
Laboratories, Inc., 160 F. 2d 75 (C.A. 2) ; N.L.R.B. v. 

9a The Company’s assertion (Br. 23) that the Board’s findings 
and order in the instant case represent a subterfuge to circumvent 
the exclusion of supervisors from the protection accorded by Sec¬ 
tion 8 (a) (3) of the Act to employees who engage in organizational 
activities scarcely deserves a reply. The complaint issued in this 
case did not allege that the Company’s discharge of Kohen was 
violative of Section 8 (a) (3) (J.A. 12-15). The Board therefore 
had no occasion to pass upon that issue. The complaint alleged 
that the Company’s refusal to rehire Kohen was violative of Sec¬ 
tion 8 (a) (3) as well as Section 8 (a) (4). The Board for the 
reasons set forth in its decision, deemed it unnecessary to pass 
upon the question whether the Company’s refusal to rehire Kohen 
was violative of Section 8 (a) (3) (J.A. 21). 
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Universal Camera Corp., 179 F. 2d 749 (C.A. 2), re¬ 
versed on other grounds, 71 S. Ct. 456. We turn to a 
discussion of these issues. 

A. The Board properly found that Kohen was refused em¬ 
ployment as an agent because he testified in a Board 
proceeding 

The Company contends (Br. 19-21) that Kohen was 
refused a job as agent because of his “demonstrated 
unfitness’’ for that job. The record, as the Board 
found (J.A. 18-20), affords no credible support for 
this assertion. On the contrary, Kohen’s undenied 
testimony, the circumstances surrounding his dismissal, 
and his employment history with the Company con¬ 
vincingly establish that the Company in refusing him 
employment as an agent was prompted by a desire 
to retaliate against him for having testified adversely 
to it in the representation proceeding before the Board. 

Significantly, only one month after the Board 
handed down its decision adopting the Company’s 
contention that assistant managers were supervisory 
employees, Regional Manager Butts, in whose opinion 
Kohen’s testimony at the representation hearing had 
characterized the Company’s assistant managers as no 
more than office boys, initiated the proceedings which 
finally led to the termination of Kohen’s employment 
(supra, pp. 5-6, 7). District Manager Winkel, when he 
dismissed Kohen and refused his request for employ¬ 
ment as an agent, informed Kohen, according to the 
latter’s uncontradicted testimony, that the Company 
had in effect directed him to “get rid” of Kohen 
“officially for non-production” but in reality because 
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his testimony in the representation proceedings pad 
made Winkel “look silly.” {supra, p. 7). This evi¬ 
dence alone, which stands wholly unimpeached anp is 
entirely credible on the whole record, suffices to support 
the Board’s finding of discrimination. 

The Company argues (Br. 23) that Kohen’s testi¬ 
mony in this respect should have been discounted by 
the Board because Winkel was ill and therefore jthe 
Company was unable to rebut it. But every oppor¬ 
tunity was afforded the Company to procure Winkel’s 
testimony. The Board’s counsel offered to take 
Winkel’s testimony at his home but the Company de¬ 
clined this proposal. The Trial Examiner then pro¬ 
posed that the parties go ahead with the case ^nd 
complete the testimony as far as possible and that 
if the Company then thought that Winkel’s testimony 
was necessary to its defense, he would grant an ad¬ 
journment until such time as Winkel would be able 
to testify. The Company accepted this suggestion as 
a “fair disposition” of the matter. Thereafter the 
Company, upon resting its case, expressly waived call¬ 
ing Winkel and declared that it saw “no reason for 
prolonging or asking for an adjournment. . . .” (J)A. 
26-29, 150). j 

The Company also asserts (Br. 23) that the state¬ 
ment ascribed to Winkel by Kohen should not hpve 
been credited by the Board because when Kohen wri)te 
to Maher on March 3,1949, he stated that Winkel iJad 
turned him down for a position as an agent without 
assigning any reason for that action. This was literally 
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true. Relating his conversation with Winkel, Kohen 
testified (J.A. 51) : 

The following day I went back into his office and 
I asked him why I was being fired, and he told 
me, “Well, I had testified at the hearing the year 
before, and the home office had told him that I 
had made him look silly in the testimony, and that 
he could come up to the home office and look at 
the record and see for himself, and that they had 
told him that it would be best, that they could have 
no respect for him if he did not get rid of me. 

* * * * 

I then asked why I couldn’t be hired as an agent, 
being there were two vacancies open in the office 
at the time. I asked him why, and he said, “Well, 
he couldn’t give me any reason why, only that the 
company didn’t want me to work for them as an 
employee. 

The foregoing testimony discloses that Winkel after 
stating the reason why Kohen’s employment was being 
terminated gave no additional reason why he refused 
Kohen’s request for an agent’s job. Obviously, there 
was no necessity for him to do so. Winkel made it 
amply clear that Kohen by reason of his testimony in 
the representation proceeding had become persona non 
grata to the Company and since Winkel assigned that 
reason for terminating his employment it was wholly 
unnecessary for him to repeat specifically when Kohen 
requested an agent’s job that he was also being denied 
employment in that capacity for the same reason. 
Kohen’s testimony as well as his letter, perhaps out 
of a scrupulous regard for accurate reporting, merely 
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reflects literally the conversation between himself and 
Winkel. But this literalism affords no basis for doubt¬ 
ing Kohen’s veracity in testifying that Winkel, in 
“getting rid” of him, assigned as the reason his ap¬ 
pearance in the representation proceeding. Indeed, 
any suggestion that Kohen’s testimony in this respect 
is a fabrication or a belated afterthought is refuted 
by his action a few days before his dismissal becajne 
effective. On the very day that Kohen appealed to 
the Company’s higher officials for a job as an agent, 
February 8,1949, he filed charges with the Board alleg¬ 
ing that the Company was discriminating against him 
because of his testimony in the representation pro¬ 
ceedings. In these circumstances, it was entirely 
reasonable for the Board and the Trial Examiner to 
conclude, as they did, that no persuasive reason existed 
for discrediting Kohen’s testimony. 

Apart from Kohen’s uncontradicted and credible 
testimony, other considerations cogently point to the 
Company’s retaliatory purpose in denying Kohen em¬ 
ployment as an agent. The Company asserts that it 
denied Kohen reemployment as an agent because it 
believed him to be unfit for that job. This assertion 
does not, as we show below, “stand up under scrutiny” 
and its insubstantiality serves only to buttress the 
Board’s inference of discriminatory treatment. N. L. 
j R. B. v. Bird Machine Co., 161 F. 2d 589, 592 (C.A. 1). 
The record shows that from 1941 to 1944, the years 
immediately preceding Kohen’s promotion to assistant 
manager, Kohen was one of only 8 or 10 agents in his 
office, which employed about 30 other agents, to receive 



16 


the Company’s Maxima Peragenda award, given for 
general performance. In the years 1942, 1943, and 
1944 Kohen was one of only two or three agents who 
won the Century Club award for his sales of ordinary 
life insurance. And finally, the Company in 1944 pro¬ 
moted Kohen to assistant manager, on the recom¬ 
mendation of his superior, Winkel, in which the Com¬ 
pany’s New York regional manager, Butts, concurred. 
Concededly, Kohen’s record in industrial insurance 
was below average before 1944. But in that year, his 
last year as an agent before his promotion, Kohen 
exceeded the average in production of industrial in¬ 
surance and at the same time maintained his excellent 
sales record in ordinary insurance. 10 When Winkel 
urged Kohen’s promotion, Butts merely expressed 
doubts as to his qualifications for a supervisory posi¬ 
tion but nothing in the record suggests that either 
Butts or any other officer of the Company deemed 
Kohen’s industrial insurance record so poor as to war¬ 
rant his dismissal. 11 {supra, pp. 2-4.) If the Com¬ 
pany believed Kohen to be unfit for the job of agent, 
the Company’s action in promoting him to assistant 


10 The Company’s statement (Br. 21) that Kohen had no desire 
to sell industrial insurance because he thought there was a trend 
away from it (citing J.A. 65) is merely an inference based upon 
Kohen’s testimony that he thought there was a trend away from 
industrial insurance. Kohen testified simply that he thought there 
was such a trend (J.A. 65). Nothing in the record suggests that 
this opinion affected his desire to sell that kind of insurance. 

11 Butts testified that when the matter of promoting Kohen to 
assistant manager came up the second time he "still felt that Mr. 
Kohen’s record, particularly in the weekly premium department 
of the business, was not indicative of his ability to train other 
agents under his supervision, if he were appointed district manager 
* * * .” (J.A. 75) (Italics supplied.) Butts nevertheless con¬ 
curred in the recommendation (J.A. 19; 63, 96, 184). 
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manager cannot be explained on any rational basis. 
Moreover, of several agents who ranked below Koben 
in writing industrial insurance during the period when 
Koben was an agent, tbe Company has retained ten or 
twelve in its employ {supra, p. 8). Tbe evidence 
does not disclose whether these agents have been 
retained despite their inferior record in industrial 
insurance or because they later improved in the work. 
Certainly there was no reason for the Company to 
suppose that Kohen, whose record was superior to 
theirs during their concurrent employment as agents, 
would not have been equally satisfactory as an agent. 

In these circumstances the Company’s claim that it 
denied Kohen employment as an agent because it Re¬ 
lieved him to be unfit for that job is too implausible 
to be given credence and the Board was warranted in 
concluding, as it did, that the Company’s action with 
respect to Kohen was not prompted by any such con¬ 
sideration. 

Finally, the Company’s departure in the case of 
Kohen from its customary practice of demoting to 
the position of agent rather than discharging those 
assistant managers whose record in the higher posi¬ 
tion proved unsatisfactory lends additional support to 
Kohen’s claim that he was denied employment as an 
agent not because of any alleged unfitness for the work 
but because he gave testimony under the Act. During 
the three years preceding the hearing in the instant 
case, the Company had demoted 80 employees from 
the position of assistant manager to agent. Only 
twelve assistant managers during this period had been 
discharged. Of these, five had been dismissed for 
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reasons other than failure to meet the production quota, 
one for reasons not disclosed, and the other six for 
such reasons as “lacked capacity,” “complete nonsuc¬ 
cess,” “failing in supervisory responsibilities” and 
“poor performance.” ( supra, p. 7.) The Company 
offered no evidence showing that Kohen’s record as 
assistant manager was comparable to that of this last- 
mentioned group although the facts in this regard w^ere 
peculiarly within its control. And no satisfactory rea¬ 
son has been established for the Company’s departure 
in the case of Kohen, from what appears to have been its 
standard practice of returning an assistant manager, 
who is found wanting, to the status of an agent. Its 
failure to do so, the insubstantiality of its claim that 
Kohen was not fitted for the job of agent, and Kohen’s 
uncontradicted testimony that Winkel terminated his 
employment because he testified in the representation 
proceeding plainly afford a rational basis for the 
Board’s conclusion that Winkel was denied employ¬ 
ment not for the reasons advanced by the Company 
but because he gave testimony under the Act. 

Whether the Company denied Kohen employment 
as an agent for lawful reasons or because he testified 
in the representation proceeding presents, of course, 
“a pure question of fact” (j Hart sell Mills Co. v. N.L. 
R.B., 111 F. 2d 291, 293 (C.A. 4)). The Board’s reso¬ 
lution of such a question of fact is entitled to acceptance 
unless the record “clearly precludes the Board’s deci¬ 
sion from being justified by a fair estimate of the 
worth of the testimony of the witnesses * * 

Considering the record in a light most favorable to the 
petitioner here, the instant case presents “two fairly 
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conflicting views” as to the Company’s reason fbr 


denying Kohen employment, but this does not mean 
that the Court should displace the Board’s choice “even 
though the court would justifiably have made a differ¬ 
ent choice had the matter been before it de novo ” 
Universal Camera Corp. v. N.L.R.B., 71 S. Ct. 456, 465, 
466. We submit that upon the entire record the Board’s 
appraisal of the evidence and its findings that the 
Company discriminated against Kohen because he testi¬ 
fied under the Act are fair and reasonable and there¬ 
fore “entitled to respect.” Universal Camera case, 
supra. N.L.R.B. v. Tri-State Casualty Insurance Com¬ 
pany ,27 LRRM 2505 (C.A. 10), decided March 21,1951. 


B. Kohen as an applicant for employment as an agent Mas 
an employee within the meaning and protection of 
Section 8 (a) (4) of the Act 

The Company asserts (Br. 27-33) that the term “em¬ 
ployee” in Section 8 (a) (4) of the Act was intended 
by Congress “to designate persons who stand in an 
employment relationship to employers and not merely 
members of the working class.” Upon this hypothesis 
the Company further asserts that Kohen as an appli¬ 
cant for employment in the capacity of agent, following 
his discharge from the position of assistant manager, 
was not an employee within the meaning of Section 8 
(a) (4). This contention must be rejected in the light 
of the statutory definition of the term “employee,,” 
the function which Section 8 (a) (4) is designed io 
serve and the pronouncements of the Supreme Court. 

Section 2 (3) of the Act provides in relevant part 
that the term “employee” in the statute “shall include 
any employee and shall not be limited to the employees 
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of a particular employer, unless the Act explicitly 
states otherwise * * 12 

This comprehensive statutory definition of the term 
“employee,” as the Supreme Court has pointed out, 
includes, in the absence of sjDecific qualification, not 
only, in a limited sense, the employees of a particular 
employer, but also, in a generic sense, members of the 
working class. Phelps Dodge Corporation v. N.L.R.B., 

313 U.S. 177,191-192. See also N.L.R.B. v. Wawmbec 
Mills, Inc., 114 F. 2d 226, 232-234 (C.A. 1). “To cir¬ 
cumscribe the general class, ‘employees,’ we must find 
authority either in the policy of the Act or in some 
specific delimiting provision of it.” Phelps Dodge, 
supra, at p. 191. In its generic sense the term “em¬ 
ployee” as used in the Act, absent any specific delimita¬ 
tion, includes, therefore, applicants for employment 
or former employees seeking employment since they are 
members of the “general class.” Upon this basis, the 
Supreme Court has held that the term “employees” in 
Section 10 (c) of the original Act, which authorized 
the Board “to take such affirmative action, including 
reinstatement of employees with or without back pay, 
as will effectuate the policies” of the Act, standing 

12 Section 2 (3) excludes from the definition of the term “em¬ 
ployee” “any individual employed as a supervisor.” This limita¬ 
tion has no significance in the present context, since this case does 
not involve any finding of a violation of the Act based on the 
dismissal of a supervisory employee because he testified under the 
Act or on the denial of supervisory employment, for that reason, to 
an applicant for such work. Neither the Board nor the Courts have 
passed on these questions under the provisions of the amended Act. 
The Trial Examiner erred when he stated (J.A. 218) that the 
decision of the Court of Appeals for the Second Circuit in N.L.R.B. 
v. Universal Camera Corp., 179 F. 2d 749, reversed on other grounds, 
71 S. Ct. 456, contains a dictum that supervisory employees are 
not protected by Section 8 (a) (4). The Court expressly stated 
that it did not pass upon the question (179 F. 2d, at p. 755). 
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as it did “unqualified and undifferentiated”, included 
members of the working class whether or not they stood 
in the proximate relationship of employee with respect 
to any particular employer. Phelps Dodge, supra. 

The term “employee” in Section 8 (a) (4) likewise 
stands “unqualified and undifferentiated.” And in 
the light of the “policies of the Act” and the absence 
of “some specific delimiting provision,” it cannot be 
seriously questioned that the protection of that section 
extends not only to individuals who stand in the proxi¬ 
mate relation of employer and employee but also to 
members of the working class generally such as, for 
example, applicants for employment or former em¬ 
ployees of an employer. As the Board has stated: 13 

Section 2 (3) of the Act provides that the term 
“employee” “shall include any employee” and 
expressly states that it “shall not be limited, to 
the employees of a particular employer, unless 
the Act explicitly states otherwise.” The Act thus 
provides for the use of the term “employee” loth 
in the broad generic sense as defined in Section 2 
(3) of the Act, and also in a more limited sense 
wherever the Act explicitly so provides. In its 
generic sense the term is broad enough to include 
members of the working class generally. In its 
limited sense the term may include only the em¬ 
ployees of a particular employer, as for example, 
in Section 8 (5), 14 which requires the employer 
to “bargain collectively” with the representatives 
of his employees, subject to the provisions of Sec- 

13 Briggs Manufacturing Co., 75 NLRB 569, at pp. 570-571. The 
decision in this case was handed down under the provisions of the 
original Act. These provisions insofar as relevant to the discussion 
above are carried over to the amended Act. 

14 Section 8 (a) (5) of the amended Act. 


tion 9 (a). Because Section S (4) 15 does not ex¬ 
plicitly limit the term “employee” to those stand¬ 
ing in the proximate employer-employee relation¬ 
ship, the broad definition contained in Section 2 
(3) must prevail under the express provisions of 
Section 2 (3). This broad definition covers, in 
addition to the employees of a particular employer, 
also employees of another employer, or former 
employees of a particular employer or even appli¬ 
cants for employment. Unless the purpose of 
Section 8 (4) is to be frustrated, the term must be 
interpreted to include members of the working 
class generally, as well as persons standing in the 
proximate employer-employee relationship. Sec¬ 
tion 8 (4) was intended to assure an effective ad¬ 
ministration of the Act by providing immunity to 
those who initiate or assist the Board in proceed¬ 
ings under the Act. To limit protection against 
discrimination only to employees of a particular 
employer, would permit employers to discrimi¬ 
nate with impunity against other members of the 
working class, and would serve as a powerful de¬ 
terrent against free recourse to Board processes. 
An employee who had filed charges against his 
own employer could be blacklisted by other em¬ 
ployers and denied employment for filing charges 
against his former employer. We cannot believe 
that Congress intended any lesser protection for 
filing charges under the Act than it did for con¬ 
certed and union activities. 

The Company asserts (Br. 34-36) that the legislative 
history of Section 8 (4) of the original Act, which is 
identical with Section 8 (a) (4) of the amended Act, 
lends support to its contention that the section was 

15 Section 8 (a) (4) in the amended Act. 
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designed to prohibit discrimination practiced by an 
employer against his own existing employee. The sble 
support cited for this assertion is a statement of 
William W. Leiserson, Secretary of the old National 
Labor Relations Board, who during the hearings pre¬ 
ceding the passage of the original Act testified that 
Section 8 (4) was “merely a reiteration” of an execu¬ 
tive order issued under the National Industrial Re¬ 
covery Act providing that no employer subject to the 
provisions of that statute “shall dismiss or demote apy 
employee” for making a complaint or giving evidence 
with respect to violations of that legislation. This state¬ 
ment is hardly clear affirmation of the Company’s posi¬ 
tion. In any event, neither Senator Wagner, the 
sponsor of the original Act, nor any of its Congressional 
proponents read any such limitation into Section 8 (4). 
During the legislative debate, Senator Wagner (de¬ 
clared that Section 8 (4) was “self-explanatory”. [79 
Cong. Rec. 7571; see also to the same effect S. Rept. 
No. 573, 74th Cong., 1st Sess., p. 12. 

Moreover, when Congress amended the original Act 
in 1947, the construction which the Supreme Court had 
placed in the Phelps Dodge case six years earlier upon 
the term “employee” in the Act was unquestionably 
before Congress. Congress considered in great detail 
exclusions from the term “employee” and specifically 
adopted some of them. But there is no suggestion 
in the legislative debates or reports that Congress 
in amending the statute sought to depart from the 
view of the Supreme Court that the term “employed” 
in the Act wherever “unqualified and undifferentiate^” 
is to be taken in its generic sense. See S. Rept. No. 105, 
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80th Cong. 1st Sess., pp. 18-19; H. Conf. Rept. No. 510, 
80th Cong. 1st Sess., pp. 32-33. “Under these circum¬ 
stances it is a fair assumption that by reenacting with¬ 
out pertinent modification the provision with which we 
here deal, Congress accepted the construction placed 
thereon by the Board and approved by the courts.’' 
N.L.R.B. v. Gullet Gin Co 340 U.S. 361, 365-366. 

The Company further asserts (Br. 32) that the 
phrase “or otherwise discriminate” in Section 8 (a) 
(4) coming as it does immediately after the phrase “to 
discharge” necessarily refers to “lesser forms of dis¬ 
crimination which might also be practiced upon one 
who is an employee” and that the phrase “otherwise 
discriminate” cannot therefore include “a refusal to 
hire.” This interpretation of the Section not only 
overlooks the critical considerations which we have 
set forth above but also restricts the meaning of that 
section in a manner clearly not contemplated by Con¬ 
gress. As we have already stated, the function of Sec¬ 
tion 8 (a) (4) is to preserve the integrity of the Board’s 
processes and to permit free recourse to the procedures 
of the Act. This basic purpose can be nullified or im¬ 
paired equally by blacklisting and refusal to hire em¬ 
ployees for having testified in Board proceedings as 
by discharging them. “Experience having demon¬ 
strated that discrimination in hiring is twin to dis¬ 
crimination in firing, it would indeed be surprising if 
Congress gave a remedy for the one which it denied 
for the other. * * * To differentiate between dis¬ 
crimination in denying employment and in terminating 
it, would be a differentiation not only without substance 
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but in defiance of that against which the prohibition 
of discrimination is directed.” Phelps Dodge cjase, 
supra, pp. 187-188. 

Finally, the Company asserts (Br. 32) that no state 
court has construed legislation comparable to Section 
8 (a) (4) as the Board has construed and applied that 
section in this case. This is misleading. We are 
aware of no case in which comparable provisions were 
even considered by state courts and the Company cites 
no authority for its assertion. 

The application of the foregoing consideration:; to 
the instant case is dispositive of the issue whether 
Kohen at the time he was denied employment as an 
agent w T as an employee within the meaning of Section 
8 (a) (4). As already stated, after Kohen was dis¬ 
charged from his job as assistant manager, he requested 
employment in a non-supervisory capacity as an agent. 
As an applicant for that job, he was like any other 
applicant for employment. Since, as we have shown, 
an applicant for employment is an employee within the 
protection of Section 8 (a) (4), it follows that the 
Company’s refusal to employ Kohen because he had 
testified in a Board proceeding falls within the literal 
proscription of the statute. 

Contrary to the Company’s suggestion (Br. 34), it 
is immaterial that Kohen at the time he testified in the 
representation proceedings was a supervisory employee 
and therefore perhaps not an employee at that time 
within the meaning of the Act. When the Company 
diseriminatorily denied him non-supervisory employ¬ 
ment he was an applicant for employment and like 
any other applicant for employment he was, as we 
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have shown above, an employee within the meaning 
and protection of Section 8 (a) (4). Even ass umi ng 
arguendo that Section 8 (a) (4) by reason of the exclu¬ 
sion of supervisors from the statutory definition of the 
term “employee” does not protect against employer 
discrimination supervisory employees qua supervisors 
w’ho testify or assist in Board proceedings, 10 the pro¬ 
tection accorded by that section on its face turns upon 
whether the person discriminated against is an “em¬ 
ployee” wfithin the meaning of the Act, not when he 
testified, but rather w^hen the discrimination occurs. 
The statute may afford to employers the “privilege” 
of engaging in economic reprisals against a supervisory 
employee wfiio testifies in Board proceedings but this 
privilege does not survive the cessation of the super¬ 
visory status of the employee. Any other reading of 
the Act w r ould license an employer forever to subject 
to economic reprisals a rank and file employee or an 
applicant for work who had during his status as a 
supervisory employee given testimony under the stat¬ 
ute. And by the same token other employers could 


16 This question is still an open one, since the Board has not had 
occasion to pass upon it. However, the Board has ordered an 
employer to reinstate with back pay a supervisory employee w'here 
the discharge of the latter is, in the particular circumstances, an 
invasion of the rights granted by the Act to non-supervisory em¬ 
ployees. Inter-City Advertising Co., 89 NLRB No. 127. In 
N.L.R.B. v. Vail Mfg. Co., 158 F. 2d 664 (C.A. 7), a case arising 
under the original Act, the Court upheld the Board’s finding that 
the discharge of supervisors for refusal to aid in the commission 
of an unfair labor practice infringed the rights of rank and file 
employees in violation of Section 8 (1) and directed that the 
supervisors be reinstated with back pay. On petition for certiorari, 
the employer urged that the amended Act precluded such a remedy. 
The Board opposed the petition on the ground that the exclusion 
of supervisors from the term ‘'employee” did not deprive the Board 
of power to remedy the invasion of the rights of the rank and file 
employees by ordering reinstatement of the foremen. The Supreme 
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permanently blacklist applicants for employment who 
had so testified. In the absence of evidence of a Con¬ 
gressional purpose to bring about that result, no inten¬ 
tion should be imputed to Congress to alter the plain 
import of Section 8 (a) (4). 

EL. The Board’s Order Is Proper and Valid 

The Board’s order (J.A. 22-24) requires the Corfi- 
pany to offer Kohen employment with back pay and 
to cease and desist from discriminating with regard 
to the hire and tenure of employment of any employee 
because he has filed charges or given testimony und^r 
the Act or in any other manner interfering with the 
rights of employees to file and prosecute charges and 
to give testimony under the Act. The Company, apart 
from its attack upon the Board’s subsidiary findings, 
challenges the propriety of the cease and desist provi¬ 
sions of the order on the ground that first, this being 
a case of first impression, there is no basis for enjoin¬ 
ing or remedying more than the discrimination prai- 


Court denied certiorari (331 U.S. 835) and also petition for rehear¬ 
ing (332 U.S. 826). These cases suggest that the Board might 
properly hold that discrimination against supervisors for having 
given testimony under the Act is violative of Section 8 (a) (4), it 
least where such discrimination presents in the circumstances of 
the particular case an invasion of the right of rank and file em¬ 
ployees to give testimony under the Act. Still further, Congresk 
in Section 8 (a) (4) may well have intended to accord to all em¬ 
ployed persons, whatever their rank, the same protection against 
discrimination for having testified in or initiated Board proceed¬ 
ings as is clearly enjoyed by non-supervisory personnel because cif 
the essential role that such protection seemingly plays in vouchsafing 
the integrity of the Board’s processes and free recourse to the 
agency. This issue, as we have stated, is not presented here, but 
if the Court should believe that it is, the proper step is, of course, 
remand to the Board for consideration of the matter. Cf. Rochester 
Telephone Corp. v. United States, 307 U.S. 125,136; F.P.C. v. Pacific 
Power & Light Co., 307 U.S. 156, 160. 
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ticed against Kohen and second, that the order is too 
broad in enjoining generally interference with the 
rights of employees to file or prosecute charges or give 
testimony under the Act (Br. 37-38). These objections 
are plainly without merit. Similar orders have been 
uniformly upheld by the courts as appropriately 
adapted to the situation w T hich calls for redress. See 
cases, supra, p. 11. Moreover, the Company has no 
standing in this Court to raise these objections to the 
order. The order issued by the Board is in this respect 
identical with the order recommended by the trial 
examiner (J.A. 220-221). In its exceptions to the 
examiner’s intermediate report (J.A. 225-238) the 
Company took no exception to the recommended order 
for the reasons now urged. Having failed to raise these 
objections before the Board, it is precluded from urg¬ 
ing them now. N.L.R.B. v. Cheney California Lumber 
Co., 327 U.S. 385, 388-389. 

The Company also asserts (Br. 24) that if Kohen 
was an employee within the meaning of the Act, the 
provisions of the order requiring it to offer employment 
to Kohen with back pay are in conflict with Section 
10 (c) of the Act winch provides that “no order of the 
Board shall require the reinstatement of any individual 
as an employee who has been suspended or discharged, 
or the payment to him of any back pay, if such indi¬ 
vidual was suspended or discharged for cause.” Since, 
the Company asserts, “Kohen was discharged ‘for 
cause/ i.e., for a reason that w T as not illegal,” Section 
10 (c) precludes the Board from requiring the Com¬ 
pany to offer him employment or make him whole. 
But the prohibition in Section 10 (c) against reinstat- 
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ing employees who have been discharged for cause is 
applicable only where the discharge is an issue in the 
case. It has no application to a situation like the 
instant one, where the employee may have been pre¬ 
viously discharged for cause but that discharge is not 
the issue in the case. The issue here is whether the 
Company denied Kohen’s application for employment 
for cause. Having found that employment was refused 
for unlawful discriminatory reasons, the Board could 
require the Company to undo that wrong. N.L.R.B. 
v. Dixie Shirt Co., 176 F. 2d 969, 974 (C.A. 4) and cases 
cited there; N.L.R.B. v. Fulton Bag and Cotton Mills, 
175 F. 2d 675, 677 (C.A. 5), Victor Mfg. A Gasket Co. j 
v. N.L.R.B., 174 F. 2d 867, 868 (C.A. 7). 

CONCLUSION 

For the reasons stated it is respectfully submitted 
that the petition for review should be denied and the 
Board’s order should be enforced in full. 
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